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FROM THE EDITOR’S VIEWPOINT 


Philadelphia, Pennsylvania, June 10, 1948 
TMHIS IS PHILADELPHIA, the City of 


3rotherly Love, the Cradle of Liberty, 
Mother of Conventions and, at this date, the 
convening point for the National Association 
of Insurance Commissioners. 


At press time, there are some twenty days 
left before the expiration of the moratorium 
granted the insurance industry by Congress 
under Public Law 15. Much debating and 
many compromises are a matter of history; 
and regulatory legislation, for better or 
worse, has been enacted in practically all 
states to await the test of time. Neverthe- 
less, with the job only partly done, the 
leaders of industry, administrative and oth- 
erwise, are assembled in great numbers, 
conferring on many important issues. 


The Laws and Legislation Committee, the 
Blanks Committee, the Examinations Com- 
mittee and others have had their share of 
intensive deliberations. No subject, how- 
ever, attracted more attention within the 
meeting room of the Laws and Legislation 
Committee than that of so-called “unlicensed 
insurers”. They present the problem, 
whether companies admitted to do business 
in but one state, and selling contracts of in- 
surance to citizens of other states, should by 
legislation be subjected to the jurisdiction 
of the courts of the domicile of the insured. 


The issue, as presented, appears to be a 
matter of public policy. Does the public 
interest demand that the insured be able “to 
sue” his insurance company in the state of 
his domicile? On the one hand, it was con- 
tended that many complaints (justified or 
otherwise) had been filed with insurance 
departments because an insured could not 
get at the company in the state where he 
resided and had to travel a great distance 
to the insurer’s domicile to present his de- 


nied claim for judicial determination. The 
reason for this is that the law says the 
insurer is not doing business in any state 
but its domicile. On the other hand, it was 
contended that insurance companies prop- 
erly regulated in their own states presented 
no problem and had no trouble with claim- 
minded or dissatisfied insureds. The ad- 
vocates of this position state that the only 
troublesome companies are those that are 
improperly regulated—the financial state- 
ments of which bear testimony to such 
mismanagement and flash the warning signal 
to an alert insurance department—and that 
as a result it is a matter of supervision and 
regulation rather than legislation that is the 
preferable sinecure for the evils, if any, 
that exist. 


Other questions of the moment considered 
at the convention were: What constitutes a 
“group” for purposes of group insurance? 
Should the IRB be a rating or an advisory 
body? What standards of qualifications 
should be established for the sales repre- 
sentatives of insurers and insureds? 


True it is that the pattern of regulatory 
legislation recommended by this association 
at prior conventions was enacted by the 
great majority of states, with the ostensible 
design of satisfying the requirements of 
Public Law 15. In that effort the industry 
and related interested groups showed re- 
markable cohesion. On such subjects as 
have been the object of discussion here in 
Philadelphia we recommend the same dili- 
gence, the same intelligence and the same 
cooperation with which the rate regulatory 
problem was handled. Any persistence in 
an underlying unrest or division of interests 
will serve only to ease the task of the United 
States Department of Justice after June 30, 
when it attempts to find some aspect of 
the insurance business “not regulated by 
the states.” 
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LAW JOURNAL 


*straSQeism.@o tors: 


By LAWRENCE M. BREGY 


The Failure of the Pennsylvania 


Community Property Law 






A COURT STEEPED IN THE COM- 


MON LAW IS INCLINED TO FEEL THAT THE DEPRIVATION OF A 


“RIGHT” TO FUTURE INCOME 


TMHE STORY of the short life and sud- 

den death of the Pennsylvania com- 
munity property law is of merely historical 
interest to residents of its home state, but 
may be of practical importance to residents 
of other states where similar laws have been 
passed within the last few vears. 


Like those adopted in other states in re- 
cent years, the Pennsylvania act* was 
passed for the sole purpose of enabling 
married persons in the upper brackets to 
save federal income taxes. The act was 
written by the simple expedient of copying 
the Oklahoma community property law, 
changing only those portions which would 
have no meaning in Pennsylvania, such as 
references to “homestead” and to specific 
Oklahoma statutes. Oklahoma’s statute had 
been held effective for income tax purposes,” 
and the Pennsylvania legislature felt that 
any deviation from it might jeopardize the 
desired tax saving. 


What the Law Purported to Do 


While the act was pending in the legis- 
lature, it attracted relatively little attention 
with respect to the effects which it would 
have on property rights. The contemplated 
tax effects received widespread publicity in 
the newspapers, and most of the public 
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PENNSYLVANIA COMMUNITY PROPERTY LAW 


FROM PRE-EXISTING PROPERTY 
IS NOT A CONSTITUTIONAL EXERCISE OF THE POLICE POWER 


thought of it merely as a tax bill. It was 
not until the act had been passed by the 
legislature and was in the hands of the Gov- 
ernor that people began to realize that Penn- 
sylvania was about to have a law which 
would have drastic effects on the property 
of married persons. Belated and unsuccess- 
ful objections were than raised by some at- 
torneys and jurists, and the act was signed 
by the Governor on July 7, 1947, to become 
effective September 1 of that year. It made 
the following provisions: 


Sections 1 and 2. All property owned by 
a husband or wife before marriage or the 
effective date of the act, whichever was 
later, and that acquired afterwards by gift 
or inheritance or as compensation for per- 
sonal injuries remained his or her separate 
property. 


Section 3. All other property acquired 
after marriage and after the effective date 
of the act became community property and 
each spouse was “vested with an undivided 
one-half interest therein.” All property 
owned at the dissolution of a marriage was 
presumed to be community property, unless 
proved to the contrary. 


Section 4. The wife was given the man- 
agement, control and the right to “dispose 
of” community property consisting of her 
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earnings, “all rents, interest, dividends, and 
other income from her separate property 
and all other common or community prop- 
erty, the title to which stands in her name.” 
The husband was given the right to manage, 
control and “dispose of” all other com- 
munity property. 


Section 5. Real estate, separate or com- 
munity, was not to be transferred, except in 
the manner provided by prior law. 


Section 6. Bank deposits were presumed 
to be the separate property of the person 
in whose name they stood, unless the bank 
was notified to the contrary. 


Section 7. Community property under the 
management of each spouse became liable 
for the debts contracted by that spouse and 
for the torts committed by such spouse in 
the course of dealing with the property. 


Section 8. Creditors were given the right 
to satisfy claims out of community property 
which was managed by the spouse incurring 
the debt and subsequently transferred to 
the other spouse. 


Section 9. Each spouse was given the 
right to convey to the other his interest 
in “community property in esse.” 


Section 10. Upon divorce, the husband 
and wife held community property as tenants 
in common. 


Sections 11 to 14. Each spouse was given 
the right to petition the court for the man- 
agement of community property managed 
by an incompetent spouse. 


Section 15. Upon the death of a spouse, 
the survivor was to administer community 
property in the same manner as a surviving 


partner and, after paying all community 
debts, was to transfer one half to the rep- 
resentative of the decedent’s estate. 


Section 16. All inconsistent acts were re- 
pealed. 


How the Case Got to Court 


As soon as the act became law, many ques- 
tions arose as to its interpretation, such as: 
Did income from separate property become 
community property? What if the income 
were derived from a spendthrift trust? 
Could one spouse make gifts to a third party 
of community property under his manage- 
ment? If so, were there any limitations on 
this right? 


Before long, the Bureau of Internal Reve- 
nue issued a letter ruling to the effect that 
the law was effective for income tax pur- 
poses with respect to income earned after 
September 1, 1947, but that income from 
separate property remained separate.* This 
caused consternation among the sponsors of 
the bill who had thought the act applied 
to all income received after its effective date. 
They made representations to the Bureau 
of Internal Revenue, and the ruling was 
withdrawn. Just a month later, a subse- 
quent letter ruling was issued stating that 
income from separate property was com- 
munity income.‘ 


While some people felt that they knew 
exactly what the act accomplished, many 
insurance men, trust officers and title com- 
pany officials wondered just how these ques- 
tions would be answered by the courts. 
They struggled to formulate rules which 
they hoped would protect them in transac- 
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tions involving property of married people, 
no matter how the new law might be inter- 
preted. 


Shortly after the law became effective, 
two lawyers were discussing these problems 
while lunching together and decided that 
the sooner the Pennsylvania Supreme Court 
interpreted the new law and decided its 
validity the better. They considered the 
various methods of getting a case into court. 
\ husband might be induced to purchase 
property with community income and make 
a gift of it to a third person. The wife 
might then be induced to sue the third party 
to recover it. It would be difficult, however, 
to find “guinea pigs” who would be willing 
to have publicity given to what would appear 
on the surface as a family squabble. In 
addition, such an action would have to be 
brought in a lower court and then appealed 
to the Supreme Court, all of which would 
take time. It seemed desirable to have the 
question settled before persons had to file 
their income tax returns on March 15, 1948. 


To avoid the “family squabble” appear- 
ance as must as possible, it seemed pref- 
erable to have the third party donee bring 
some sort of an action against a stakeholder 
to determine his title to the property. If 
the stakeholder were a corporation, time 
could be saved because the Pennsylvania 
Constitution gives the Supreme Court origi- 
nal jurisdiction in suits fdr injunctions 
against corporations.” The two lawyers 
started to search for someone who would 
be willing to use community income to pur- 
chase a share of corporate stock, or pay 
a premium on a life insurance policy, and 
then make a gift of the stock or the policy 
to a third party. The latter would have 
to be willing to seek an injunction in the 
Supreme Court in the event the corporation 
which issued the stock or the policy should 
refuse to recognize his title. They did not 
have far to look. Two law partners of one 
of the attorneys were willing to cooperate. 


One of them, Lewis, owned a policy is- 
sued by the Penn Mutual Life Insurance 
Company. He wrote to the company en- 
closing his check in payment of a premium, 
and stated that it represented in part a 
dividend from stock which he owned prior 
to September 1, 1947, and in part a dis- 
tribution of income received from a trust 
of which he was life beneficiary. Both the 
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dividend and the trust income were received 
by him after September 1. He then assigned 
the contract without consideration to his 
partner Willcox, who thereupon requested 
the Penn Mutual to mark the policy paid 
up and to grant him a policy loan. The 
insurance company refused to grant either 
request “without the consent of Mrs. Lewis, 
the insured’s wife, in view of her. possible 
community property interest in this policy.” 
Willcox then brought a bill in equity for 
a mandatory injunction against the com- 
pany and petitioned the Supreme Court to 
take original jurisdiction. Thus was born 
the now famous case of Willcox v. Penn 
Mutual [12 CCH Lire Cases 968]. 


The petition was granted, and the defend- 
ant insurance company filed an answer stat- 
ing that it had no interest in the controversy 
other than as a stakeholder and that it 
should not be required to comply with Will- 
cox’s requests without the protection of a 
decree of the court. Thereupon, Mrs. Lewis 
petitioned to intervene in the proceedings 
on the grounds that she had a community 
interest in the policy, that she had not con- 
sented to the assignment, and that Willcox 
had no right to assert complete title. The 
Commonwealth of Pennsylvania also peti- 
tioned to intervene because of the public 
interest involved. Both petitions were 
granted. In addition, two briefs were filed 
on behalf of various amici curiae, including 
the sponsor of the bill. 


Arguments were made on behalf of all 
of the parties. Willcox’s counsel argued 
that the law violated the due process clauses 
of the Pennsylvania and federal Constitu- 
tions. The insurance company’s counsel ex- 
plained the predicament of the company and 
described the issues involved. Mrs. Lewis’s 
counsel and the Attorney General on behalf 
of the Commonwealth argued that the law 
did not deprive any one of property uncon- 
stitutionally. 


The Court's Decision 


On November 26, less than three months 
after the effective date of the new law, the 
court unanimously held the entire act uncon- 
stitutional.* The key to its opinion apparent- 
ly may be found in Justice Stern’s state- 
ment that “common law principles cannot 
be ignored nor antagonistic concepts of 
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Spanish Law be adopted by the Courts of 
this Commonwealth.” The decision may be 
summarized as follows: 


The court first concluded that under the 
act income accruing to either spouse after 
the effective date of the law, although aris- 
ing out of property owned prior to that 
date, would become community property. 
The court found this true not only of in- 
come from securities but also of trust income, 
even though the trust contained a spend- 
thrift clause. It then pointed out that the 
Constitution of Pennsylvania provides that 
“All men have certain inherent and 
indefeasible rights, among which are those 

. of acquiring, possessing, and protecting 
property.” * The court said that this amounted 
substantially to the due process clause in 
the Fourteenth Amendment to the federal 
Constitution. A statute which takes the 
property of one person and gives it to an- 
other without compensation violates these 
provisions as well as the “fundamental law” 
which, as applied to a person accused of 
crime, is set forth in Article IX, Section 9 
of the federal Constitution. A person can- 
not be deprived of property except by the 
judgment of his peers or the law of the 
land, and the words, “law of the land,” do 
not mean an act of assembly but mean “due 
process of law,” which is the Constitution. 


If the legislature cannot take property 
from one person and give it to another, it 
cannot take the income from such property 
and give it to another for “what is the 
land, but the profits thereof.”* The court 
disregarded the cases which distinguish be- 
tween a right to income and a right in the 
property from which it is derived,’ presum- 
ably on the theory that what is true for tax 
purposes is not necessarily true for any 
other purpose. Further, it is immaterial 
that the legislative transfer is merely from 
one spouse to the other. While admitting 
the power of the legislature to regulate 
marital rights, the court stated that the 
power to control property rights is restricted 
to those directly connected with marriage. 
It does not include the power to transfer 
property rights which existed before, and 
entirely independently of, the marriage. 


Distinguishing Pennsylvania from a state 
whose constitution provides for the com- 
munity property system or where the com- 
munity property system has been an integral 


part of the state’s law from the very begin- 
ning of its governmental existence, the court 
held the act unconstitutional in its attempt 
to communize the income from property 
owned prior to its effective date. The court 
then considered the severability of the act, 
but came to the conclusion that it was not 
severable since its avowed purpose was to 
accomplish tax savings, and tax savings 
might not result if only a part of a husband’s 
or wife’s income could be divided between 
them. (The act contained no severability 
clause.) 

The court went on to say that while the 
act was unconstitutional on the assumption 
that it effected an actual transfer of an inter- 
est in property from one spouse to the other, 
the law was, in fact, so vague and indefinite 
that its effect in this respect could not be 
determined. According to the act, each 
spouse has a half interest in all community 
property. The court pointed out, however, 
that ownership means the right to “possess, 
use, enjoy and dispose of a thing.” The 
act does not give each spouse these rights 
with respect to his half interest. It gives 
one spouse the management of community 
property earned by him or standing in his 
name. More important, it gives one spouse 
the right to dispose of such property. Final- 
ly, it makes such property liable for the 
debts of one spouse only. Under Penn- 
sylvania law, neither a husband nor a wife 
may sue his or her spouse, except for divorce 
or to protect or recover his or her separate 
property.” Thus, a spouse has no means 
of enforcing his right in community prop- 
erty if the other spouse disposes of such 
property. For these reasons, the court came 
to the conclusion that the act in one breath 
gave each spouse an interest in property 
and in the next breath took it away. Such 
an act, the court said, is so “vague, indefinite, 
uncertain incomplete, conflicting, and 
inconsistent in its provisions,” as to be in- 
capable of rational interpretation or judicial 
enforcement and is, therefore, inoperative 
and void. 


Effect on Other States 


We have reviewed the provisions of the 
Pennsylvania law and examined the reasons 
why the Pennsylvania Supreme Court found 
it unconstitutional and void. How persua- 
sive will this decision be on the courts of 
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other community property states when they 
have occasion to examine their own laws? 
The answer to this question will, of course, 
depend upon two factors: (1) The differ- 
ences between the Pennsylvania law and the 
other law and (2) The disposition of the 
other court to use the same reasoning as 
the Pennsylvania court. 


In eight of the twelve community prop- 
erty states, it can safely be said that the 
community property principle has existed 
so long, is based upon such constitutional 
provisions or is so ingrained in their juris- 
prudence that there is no danger of their 
laws being held invalid. These states are 
Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas and Washington. The 
other four may be termed the “doubtful 
states,” and each will be examined in turn. 


Michigan 


The Michigan Constitution provides that 
no person shall be deprived of property 
without due process of law,” so that the 
question of constitutionality arises as it did 
in Pennsylvania under both state and federal 
law. The Michigan act,” however, differs 
from the Pennsylvania act in several im- 
portant respects. 


Under Michigan law, income from sepa- 
rate property remains separate.” Accord- 
ingly, all that the Pennsylvania court said 
with regard to the deprivation of a spouse’s 
income from property owned prior to the 
effective date of the law is inapplicable to 
Michigan. A related question remains, how- 
ever, as to whether the legislature can con- 
stitutionally take one half of a spouse’s 
future earnings from a pre-existing exploy- 
ment contract and give it to the other 
spouse. There are cases holding that it is 
unconstitutional to take one man’s earnings 
and give them to another. For example, it 
has been held by the United States Supreme 
Court that a compulsory pension plan is 
invalid because it takes the money of one 
person and transfers it to another.“ By the 
same token, it might be argued that a com- 
munity property law cannot take one half 
of a person’s earnings and transfer it to 
his spouse.* It is probable, however, that 
the application of the law to future earnings 
will be construed as a proper exercise of 
legislative control over the marital status. 


It is unlikely that a court will be as shocked 
over the prospect of a division of future 
earnings between a husband and wife as 
over the prospect of a division of the income 
from previously owned property. 

The next question is whether or not the 
Michigan law contains “contradictions” of 
the type which led the Pennsylvania court 
to find the law of that state too vague and 
uncertain. Under the Michigan law, each 
spouse is given the management of property 
which consists of his earnings or stands in 
his name.” In this respect, it is similar to 
the Pennsylvania law. It also gives each 
spouse the right to dispose of such com- 
munity property. The Pennsylvania court 
gave the word “dispose” its normal mean- 
ing and interpreted the act as entitling one 
spouse to give away community property. 
The Michigan law, however, expressly pro- 
vides that neither the husband nor the wife 
shall make any gift of community property 
without the consent of the other.” This 
seems an important distinction. 

Like the Pennsylvania law, the Michigan 
act makes community property liable for 
the debts and contracts of one spouse.” It 
further provides that a breach by one spouse 
of the other’s rights in community property 
shall not affect the rights of, or impose any 
liability upon, a third person who does not 
have actual knowledge of such breach, and 
that knowledge of the existence of marriage 
shall not impose any duty of inquiry on 
the third person.” In addition, it provides 
that if an insurance company pays life in- 
surance proceeds to anyone in accordance 
with the terms of the policy, it shall be fully 
discharged of liability unless it has received 
written notice of a claim.” In these respects, 
it might be argued that one spouse’s inter- 
est in community property lacks substance. 

On the other hand, the Michigan law gives 
each spouse the right to proceed against the 
other at law or in equity because of any 
violation of his or her rights in community 
property.™ This is another important dis- 
tinction between the law of Michigan and 
that of Pennsylvania. Finally, Michigan has 
a “non-retroactive” clause.” 

Weighing the similarities and dissimilari- 
ties against each other, it appears unlikely 
that the Michigan law will be found to be 
self-contradictory in respect to the property 
rights of each spouse. There are only three 
factors which could possibly be considered 
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as preventing each spouse from having ab- 
solute ownership of his one-half interest in 
community property as the term “owner- 
ship” is generally known under common 
law. First, one spouse alone has the right 
to manage and control certain community 
property. He can do so only for the benefit 
of the community, however, so that his right 
of management is something akin to that of 
an agent. Except for his possible right to 
waste community property, this concept is 
not foreign to common law principles. Sec- 
ond, certain community property may be 
liable for the debts of only one spouse, and 
third, transferees without notice may obtain 
rights in community property superior to 
those of a nonconsenting spouse. Since, 
however, a spouse who is deprived of his 
community interest in such a manner has 
the right to proceed against the other spouse, 
these provisions would probably be held 
procedural rather than substantive. 

Even if this law were found to be vague 
and uncertain, there is still the question 
as to whether or not the Michigan court 
would adopt the proposition that such a 
statute is void. This point will be discussed 
later in the article. 


Nebraska 


The Nebraska Constitution also contains 
the provision that no person shall be de- 
prived of property without due process of 
law." This puts it on the same footing as 
Pennsylvania. Furthermore, the Nebraska 
statute” is very similar to the Pennsylvania 
law. None of the differences has any bear- 
ing on the question of constitutionality with 
the possible exception of the fact that the 
Nebraska act contains a provision discharg- 
ing life insurance companies of liability when 
payment is made in, accordance with the 
terms of a policy, regardless of the existence 
of any community interest owned by a non- 
consenting spouse, unless written notice 
thereof is given.” This would not aid a 
court in finding the statute constitutional, 
since its only possible effect on the question 
is to make the spouse’s community interest 
even more lacking in substance. 

It would therefore appear that if the Ne- 
braska court thinks along the same lines as 
the Pennsylvania court, it will find this stat- 
ute invalid. The “if” in the preceding sen- 
tence is an important one. It is quite 


possible that the Nebraska court will decide 
that the transfer from one spouse to the 
other of one half of the interest in future 
income, even though derived from pre- 
existing property, is a proper exercise of 
the legislature’s control over the marriage 
relationship. It is also quite possible that 
the Nebraska court will not apply the “vague- 
ness and uncertainty” doctrine. These pos- 
sibilities are discussed under the heading 
“In General.” 

The Nebraska act contains a severability 
clause * which the Pennsylvania statute did 
not. However, this might not prevent the 
court from finding that the various sections 
of the act are so interdependent that some 
cannot stand without the rest. 


Oklahoma 


The Oklahoma™ and Pennsylvania acts 
are perforce very similar since, as has been 
noted, the latter is a copy of the former. 
The only material difference between Okla- 
homa and Pennsylvania is that Oklahoma, 
like Nebraska, has a severability clause.” 


Two factors distinguish the consideration 
of the problem in Oklahoma. There are 
several provisions, not just one, in the Okla- 
homa Constitution which have a bearing 
on the question, and we have as a guide a 
decision of the Oklahoma Supreme Court 
on the constitutionality of the previous Ok’a- 
homa community property law. In 1939, 
the Oklahoma legislature passed a com- 
munity property act” which provided that 
it should be effective as to the property of 
those husbands and wives who filed a writ- 
ten election to come under the terms of the 
act. This law, ruled to be ineffective fort 
federal income tax purposes because of its 
elective feature,” was, therefore, rewritten 
in its present form. The 1939 act was at- 
tacked on the grounds that it violated the 
following sections of the Oklahoma Con- 
stitution: 


Article 2, Section 2—“All persons have the 
inherent right to... the enjoyment of the 
gains of their own industry.” 


Article 2, Section 7—‘No person shall be 
deprived of .. . property, without due process 
of law.” 


Article 2, Section 15—“No bill... nor any 
law impairing the obligation of contracts, 
shall ever be passed.” 
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Article 2, Section 23—“No private property 
shall be taken or damaged for private use, 
unless by consent of the owner. si 


Article 5, Section 46—“The legislature shall 
not... pass any local or special law author- 
izing: The creation, extension, or impairing 
of liens; changing the law of descent 


” 


or succession 


The court” found that Article 5, Section 
46, was not violated by any act which has 
a state-wide application, so that it presum- 
ably would find that the present act does 
not violate this section. As to the other 
four sections, however, the court found no 
violation simply because the act had no ap- 
plication to a person who had not expressly 
consented to it. As the new act is not elec- 
tive, there remains the possibility that it 
may violate some or all of these four sec- 
tions. It is possible that Section 23 of 
Article 2 will be found not to have been 
violated. In considering the old act, the 
court said that this section “must give way 
in cases of certain exercises of the police 
power.” It may find the new act to be a 
proper exercise of the legislature’s power 
over the marital relationship and excepted 
from this particular prohibition. Likewise, 
the court may hesitate to go so far as to 
say that a community property law impairs 
the obligation of contracts and violates Sec- 
tion 15 of Article 2. 


The Pennsylvania decision, however, may 
well be persuasive on the Oklahoma court 
in determining whether Article 2, Section 7, 
is violated. The comments about the dep- 
rivation of property question and the sever- 
ability clause which were made with regard 
to Nebraska are applicable here. The exist- 
ence of Section 2 of Article 2 adds further 
weight to the possibility of the Oklahoma 
act’s being held unconstitutional. This section 
provides that all persons have the inherent right 
to the enjoyment of the gains of their own in- 
dustry. The same type of reasoning which led 
the Pennsylvania court to find that the law 
there violated the right to property might 
lead the Oklahoma court to find that its law 
violates as well the right to earnings. As 
in the case of Nebraska, it seems that the 
Oklahoma law may not endure, unless its 
court finds the deprivation of income to be 
a proper exercise of the police power. 
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Oregon 


The Oregon Constitution does not con- 
tain a due process clause. It does, however, 
provide that “private property shall not be 
taken for public use, nor the particular 
services of any man be demanded, without 
just compensation.” ” It has been held that 
this section impliedly prohibits the taking 
of private property for private use.” In addi- 
tion the Constitution prohibits ex post facto 
laws and laws impairing the obligation of 
contracts.“ Thus, the constitutional prob- 
lem is the same as in the other states. 

The Oregon act” is similar to the Penn- 
sylvania law in all material respects and, in 
addition, has a provision similar to that of 
Nebraska concerning the discharge of ob- 
ligations of life insurance companies.” Accord- 
ingly, what has been said with regard to 
Nebraska applies with equal force here. Un- 
less the Oregon court differs entirely from 
the Pennsylvania court, here is another law 
that will not survive. 


In General 


Even though the community property law 
of another state is similar to that which was 
passed by the Pennsylvania legislature, the 
courts of the other state may not arrive at 
the same conclusions as the Pennsylvania 
court. Whether they will or not will de- 
pend in part upon the other court’s con- 
ception of the right to future income as a 
presently existing property right. The ex- 
perience in Pennsylvania shows that a court 
steeped in the common law is inclined to 
feel that the deprivation of a “right” to 
future income from pre-existing property is 
not a constitutional exercise of the police 
power. This is a close question, and if all 
other things were equal, other courts, esp- 
cially those in the western states, might not 
follow the Pennsylvania reasoning. As in- 
dicated in the last two paragraphs of this 
article, however, all other things may not 
be equal. 


Decisions in the courts of other states 
will also depend upon their attitude toward 
the “vagueness and uncertainty” doctrine. 
The Pennsylvania court cited one case as 
authority for this doctrine. The cited case” 
was one which actually upheld an act as 
being sufficiently capable of judicial inter- 
pretation, but which did contain dictum to 
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the effect that legislation will be declared 
inoperative if it is so vague that the courts 
cannot determine what the legislature in- 
tended. This doctrine has been applied in 
the case of criminal statutes.” It would 
appear, however, that the Willcox case is 
the first time a Pennsylvania court has de- 
clared an act unconstitutional on this basis. 
There are persuasive arguments as to why 
this doctrine should be extended to civil as 
well as criminal statutes. “If the laws of 
property as incorporated in the Community 
Property Act are so vague that men of ordi- 
nary intelligence cannot understand their 
meaning, it is impossible for a person acting 
under the statute to determine whether he 
is acting lawfully” ” or whether he may be 
committing embezzlement or larceny. This 
extension of the doctrine, however, is un- 
usual and quite possibly will not be followed 
by the courts of other states. 


In endeavoring to forecast the attitude of 
other courts, it is important to bear in mind 
that we now have the Revenue Act of 1948. 
Under this law, married couples in all states 
will be permitted to split their income for 
federal income tax purposes. Further, an 
attempt has been made to equalize the treat- 
ment of residents of community property 
states and that of residents of separate prop- 


1 Act No. 550, July 7, 1947, P. L. 1423. 

21. T. 3782, 1946-1 CB 84. 

31, T. 3870. 

*I. T. 3879. 

5 Article 5, Section 3. 

® 357 Pa. 581, 55 Atl. (2d) 521. 

tT Article 1, Section 1. 

§ Citing Co. Litt. 4 b. 

* Graves v, New York ex rel, O’Keefe, 306 U. S. 
466; Irwin v. Gavit, 268 U. S. 161; Maass v. Hig- 
gins, 312 U. S. 443. 

” Act of June 8, 1893, P. L. 344, as amended by 
Act of March 27, 1913, P. L. 14, 48 P. S. 111. 

” Article II, Section 1@. 

122 Public Act 317, Laws 1947, effective July 1, 
1947; held effective for federal income tax pur- 
poses: I. T. 3867, 1947-2 CB 49. 

13 Sections 1 (a) and 2 (a). 

4% Railroad Retirement Board v. Alton Rail- 
road, 295 U.S. 330. 

% See plaintiff's brief, pp. 28-30, in Willcox v. 
Penn Mutual, supra. 

16 Section 6 (a) and (b). 
17 Section 6 (c) (2). 

#8 Section 9. 

% Section 6 (d). 

»® Section 16. 

21 Section 6 (c) (5). 

23 Section 17. 

23 Article 1, Section 3. 
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erty states in the estate and gift tax laws. 
Thus, the purpose for which the new com- 
munity property laws were presumably 
passed has disappeared. Almost certainly, 
this will have some persuasive force on the 
courts. If the law was passed solely for tax 
purposes, it follows that it was not wanted 
for its property effects. 


If, because the purpose has disappeared, 
a state now repeals its community property 
law, all property owned by a married person 
between the effective date of the law and the 
date of its repeal, and all property derived 
therefrom, will remain subject to a possible 
community interest of the spouse of the 
apparent owner. ‘This will have a lasting 
effect on life insurance, real estate and like 
transactions. On the other hand, if the law 
is declared unconstitutional, the slate will be 
wiped clean and married persons will again 
be in a position to deal with their property 
without hindrance. This fact may very well 
lead the courts of Nebraska, Oklahoma and 
Oregon to follow the decision of Willcox v. 


Penn Mutual. [The End] 


NOTE: The Michigan Community 


Property Law was repealed on May 10, 
1948, after the author completed this arti- 
cle. 





*% Legislative Bill No. 410, 1947, effective Sep- 
tember 7, 1947; held effective for federal in- 
come tax purposes: I. T. 3869. 

*% Section 7. 

6 Section 17. 

7H. B. No. 218, Laws 1945, 32 Okla. St. Ann., 
supp., Sections 66-68, effective July 26, 1945. 

% Section 17. 

29 32 Okla. St. Ann., Section 51 et seq 

%® Commissioner v. Harmon, 323 U, S. 44. 

3 Harmon v. Oklahoma Tax Commission, 118 
Pac. (2d) 205. 

® Article I, Section 18. 

3% Grande Ronde Electric Company v. Drake, 
78 Pac. 1031; Gaston v. Portland, 84 Pac. 1040; 
Anderson v. Smith-Powers, 139 Pac. 736; Smith 
v. Cameron, 210 Pac. 716. 

* Article I, Section 21. 

% Chapter 525, Laws 1947, effective July 5, 
1947; held effective for federal income tax pur- 
poses: I. T. 3868, 1947-2 CB 49. 

%*® Section 14. 

3% Miller v. Belmont Packing & Rubber Com- 
pany, 268 Pa. 51, 110 Atl. 802. 

3% See Commonwealth v. Unkrich, 142 Pa. Sup. 
591, 16 Atl. (2d) 737; 14 American Jurisprudence, 
“Criminal Law,’’ Section 19. 

% Philip Bregy in plaintiff's brief, p. 32, Will 
cox v. Penn Mutual, supra. 
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BINDING RECEIPTS 





—=and the Judiciary 


By WALLACE W. BROWN 


COURTS TEND TO SYMPATHIZE WITH AN APPLICANT WHO HAS 
ADVANCED AN INITIAL PREMIUM, BUT THE APPLICANT CAN 


BACK OUT AND RETRIEVE 


| ADDRESS THIS PAPER on “binding 
receipts” to you who are associated with 
the life insurance business. I regret that | 
must speak from the printed page rather than 
through the friendly haze of, say, a club 
room because what I propose to write is 
essentially informal and conversational in 
nature. Despite the fact that the Editor’s 
invitation to write on this subject gave rise 
to some thought of striving for an effect of 
legal erudition and the Olympian dignity 
thereunto appertaining, so appropriate and 
so common to legal publications, I knew 
that, if I had anything of substantial worth 
to communicate to prospective readers, it 
principally derived from personal experience 
and lay in the direction of practicality. 


Misleading Terminology 


How life insurance companies came to 
embrace the term “binding receipt,” con- 
sidering its connotation and the well-known 
predilections of the judiciary, is a matter 
I cheerfully leave to historians and psycho- 
analysts. Taking account of the present 
widespread use of the term in the field of 
the law as well as that of insurance, a usage 
to which this paper makes obeisance in its 
title, a usage which even engulfs receipts 
quite innocent of the word “binding,” in- 
surers should perhaps be grateful that 
courts have more often than not shown ob- 
jectivity in adjudging the true nature of re- 
ceipts and the transactions to which they 
are incident. Even so, is it not abundantly 
plain that the word “binding,” except as the 
creation of an immediate contract may in- 
deed be intended, should be omitted from 


HIS PREMIUM ADVANCE 


of 


any receipt given for a premium advance in 
conjunction with an application for life or 
health insurance and that the term “bind- 
ing receipt” should be excised from hand- 
books and literature, and from salesmen’s 
vocabularies, because otherwise disappointed 
applicants will almost surely make capital 
of its employment by the companies them- 
selves? 


Clarity of Expression Required 


Life insurance executives have done, and 
doubtless will always be compelled to do, 
a certain amount of awkard Roman riding, 
1. €., With one foot on Dobbin (the under- 
writing department) and the other on Cita- 
tion (the sales force). And this truth may 
account for the muddle, and indeed schizo- 
phrenic, aspect of some application and re- 
ceipt forms. 

Every effort should be made to achieve a 
clarity of statement in these forms which 
not only will be comprehensible to a grammar 
school pupils but will also defy misunder- 
standing or misreading by even the most in- 
dividualistic, demagogic, foggy or “liberal” 
of judges. And, before such clarity of state- 
ment can be achieved, an insurance com- 
pany must know exactly what practice it 
means to follow or, in other words, just 
when it intends, and when it intends not, to 
commit itself contractually. Of like impor- 
tance, given contractual intention of a pre- 
liminary or retroactive nature, is home 
office determination—home office policy— 
concerning the extent and boundaries of 
such intention. 
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MR. BROWN IS A LECTURER AT THE SCHOOL 
OF LAW OF THE UNIVERSITY OF CONNEC- 
TICUT. HE IS A MEMBER OF THE HARTFORD, 
CONNECTICUT FIRM OF GROSS, HYDE & 


WILLIAMS 


I dare say that the average, if not every, 
life insurance company is devoid of intention 
to bind itself absolutely, for so much as a 
preliminary or temporary period, on any 
sizable contract until the home office, and 
more particularly its underwriting depart- 
ment, has had an opportunity to say “yes” 
or “no.” I suspect this holds true notwith- 
standing general assurances to the applicant 
that, if he proves fully insurable as at the 
date of the application or of the medical ex- 
amination given thereunder, his policy will 
be regarded as effective from that time. 
At any rate, I would ask these questions: 

Does any company, should any company, 
regard with indifference the interim between 
application, or the medical examination un- 
der it, and the date of final action by the 
home office, if we assume that, as at the 
date of such application, or medical exami- 
nation, the applicant was in fact insurable 
under its rules or practices in the amount 
and upon the plan for which he applied? 
And just what does or should the company 
intend relative to this interim period? That 
there shall be interim insurance? If so, 
what exactly are or Should be the terms of 
the interim contract? That if, and only if, 
the application is finally approved by the 
home office, the insurance shall come into 
force, thereupon to be effective as from the 
date of application, or medical examination? 
And, if so effective, do we contemplate and 
mean that there shall be certain retrospec- 
tive benefits or that for all purposes the 
policy shall be read as if it had been issued 
on the date of application, or medical exami- 


Footnotes appear on page 481. 


nation? Is predating, in short, tantamount 
to issuance on the pre-date? Should it be?’ 


Significance of Interim Period 


Any reader who finds himself prone to 
dismiss offhand events and the behavior of 
the applicant in the interim period, provided 
he is insurable as at the date of the appli- 
cation or medical examination, I would ask 
to conjure up a few hypothetical situations. 
To prime his or her imagination, let me sug- 
gest this one: 

On April 1, 1948, our classic acquaintance, 
John Doe, aged 26, applies to the Mael- 
strom Life Insurance Company for a policy 
of ordinary life insurance in the face amount 
of $20,000, double indemnity and disability 
benefits to be thereunto annexed. The initial 
premium is advanced. Both application and 
“binding receipt” announce that the insur- 
ance contract applied for will be in force 
from the date of the medical examination 
provided the company satisfies itself that, 
on such date, the applicant was insurable in 
accordance with its regulations and practices. 

On the date of the application, as found 
by the medical examiner, Doe is in the 
pinkest of health. A man with a wife, 
whom he names as beneficiary, he has an 
unblemished reputation and biography. He 
holds a responsible post at $6,000 a year 
with a reputable manufacturer. He has 
no other life or health insurance. He is 
not in debt. He has no heavy financial 
commitments. 


Despite this background, and while the 
application is still under consideration at the 
home office, as Doe well knows, his long- 
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time envy of his more fortunate fellows, 
fanned by a bitter quarrel several days 
earlier with his wife, takes an unexpected 
turn: he simply drives to a small-town bank 
in the hills and there, backed by a Colt’s 
authority, lays larcenous hands on $10,000 
in cash. His getaway, however, is spoiled 
by a wreck as his speeding car fails to 
round a bend; and, moreover, he is so badly 
injured thereby, becoming a permanently 
bedridden invalid, that his jailer’s surgeon 
gives him but three or four years to live. 

What is now the company’s position, legal 
and moral? What would it be, do you think, 
under the language employed by your own 
company? Above all, what should be a 
company’s initial position respecting as- 
surances of a retrospective character? What 
should it embrace, what exclude? 

Clear expression of one’s objectives can 
eventuate only from a careful analysis and 
determination of what they are. Thus, an- 
swers to those questions of policy posed and 
implied in preceding paragraphs, if they are 
to find definitive and pellucid expression in 
application and receipt forms, must be sup- 
plied not by a legal department, however 
wise and valuable its counsel, but by those 
ultimately responsible for all policy, to wit, 
the management. I do not mean to suggest 
that life insurance companies in general 
have failed to supply such answers ade- 
quately. Some, assuredly, have done so; 
others, I think, have not. Be, that as it may, 
with insurance contracts ever in a state of 
evolution and with an uncertain judiciary 
ever present in the wings, the desirability, 
if not necessity, of a continuing study of 
these problems, of a close collaboration in 
that connection between executive officers 
and underwriters and legal staffs and ac- 
tuaries and field men in that connection, 
must be evident.’ 


Course of the Law 


This is all very well, you may be saying, 
but what presently is our legal latitude and 
longitude? In undertaking to address him- 
self to this question a lawyer must, I fear, 
acknowledge his position to be like unto 
that of those early carriers of western civili- 
zation who put to sea in ships with nothing 
much better to guide them than a magnetic 
compass, a lead line, a “D. R. Trackline” and 
faith in the goodness of a Supreme Being. 
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This said, I proceed with the task not of 
collecting and collating multitudinous de- 
cisions but of giving to you, as best I can, a 
general idea of where we are or should be. 

First, let us look at a few “fundamentals” 
of law,’ the majority of which have for gen- 
erations been held up to law students as im- 
portant stones in the foundation of our 
common law temple. Thus: 

‘A contract is a promise, or set of prom- 
ises for breach of which the law gives a rem- 
edy, or the performance of which the law in 
some way recognizes as a duty.”* It arises 
only through voluntary agreement or under- 
taking and, more particularly, through an 
offer and an acceptance of that offer; more- 
over, the promise, or promises, of the 
agreement must be supported by a valid con- 
sideration. Barring statutory prescription 
or proscription, and certain situations where 
public policy is otherwise to the fore, persons 
have liberty to contract entirely as they please. 

Insurance companies, of course, have long 
been subjected to governmental regulation. 
But, apart from the prohibitions and com- 
pulsions thereof, they have in theory been 
as free to contract, or not to contract, as any 
adult citizen of sound mind; and in this 
connection, considering its especial perti- 
nence to the subject at hand, let me add 
that, assuming continued and unqualified 
recognition of these principles, no theoretical 
reason occurs why the deposit of an initial 
premium with the application should, ipso 
facto or ipso jure, saddle the company with 
a contract of insurance—whether prelimi- 
nary, temporary, interim, tentative, perma- 
nent, contingent or conditional.” One can 
see no reason in traditional law why, as a 
prerequisite for even considering an appli- 
cation, a life insurance company cannot 
insist that, in addition to depositing or per- 
haps paying $100 in cash, the applicant must 
also engage in a potato race with its district 
manager. 


Attitude of the Courts 


Premium advances, however, have come 
in for special attention. Some courts ap- 
pear to feel that, in return for such an ad- 
vance and regardless of whether or not 
monetary profit thereby accrues to the com- 
pany, the applicant should have a quid 
pro quo; and the danger is that this quid pro 
quo may turn out in the judicial mind to be 
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something never contemplated by the com- 
pany, namely, a full-blown contract of life 
insurance, in the amount and on the plan 
and at the rate described in the application, 
whether or not of an interim nature. A com- 
pany, particularly one doing a nation-wide 
business, cannot safely assume that, because 
the traditional prerequisites of contract— 
offer and acceptance, mutuality of obligation 
(e. g., that both applicant and company be 
bound), delineation and certainty of ob- 
ligation—are absent, a contract involving 
total liability, i. e., in the face amount of the 
policy which would have been issued had 
the application been eventually approved, 
will be declared or imposed by no court.® 


Any court’s sympathies, understandably 
enough, tend to go out to an applicant who 
has advanced an initial premium, who 
has coincidently received a receipt, usually 
labelled a “binding receipt,” carrying fa- 
miliar assurances about early effective date, 
and to whom the soliciting agent has repre- 
sented (such is almost uniformly the plain- 
tiff’s claim) that the insurance will be in 
force immediately, or at the date of the com- 
pletion of the medical examination, and that 
action at the home office is in the nature of 
a formality. Moreover, a court, emotionally 
motivated or not, which becomes bent upon 
a certain result in a given case will likely 
achieve that result; and it is no comfort to 
the loser to know that, in achieving it, such 
court, however unwittingly, went in for plain 
or fancy rationalization and that, when 
revered principles or facts or decisions too 
solid for rationalizing away stood in its path, 
merely ignored those principles or facts or 
decisions. 

Each case, of course, must be adjudged 
on its own facts; it cannot be gainsaid that, 
while the language of the forms used by 
companies in these prepaid medical cases 
is perhaps aimed at miore or less common 
objectives, particular language and particular 
circumstances relating to solicitation could lead 
to the formation of a contract of life in- 
surance, whether temporary or otherwise, 
under traditional principles of contract law. 
However, except as the doctrine of implica- 
tion is overworked and the rule calling for 
construction adverse to insurers is stretched 
beyond reasonable limits, these situations 
must be rare. If any contract at all is 
to be implied from mere advance of pre- 
mium with the application, i. e., an applica- 


tion of ordinary character seeking an ef- 
fective date prior to its actual approval, 
should it not at most consist in a simple 
undertaking by the company, as suggested 
in Swentusky v. The Prudential Insurance 
Company, 116 Conn. 526, 165 Atl. 686 (1933), 
to act upon that application within a reason- 
able time? One should not overlook the 
fact, as the Connecticut court did not, that 
the applicant i$ free to back out and hence 
to retrieve his premium advance. 


Purpose of Premium Advance 


No company, so far as I am aware, re- 
ceives monetary benefit from a premium 
advance except as it may ultimately ap- 
prove the application. The advantage of 
having a premium advance—and it is also 
often sought and made even in reference to 
an application for a policy to become ef- 
fective as at date of issue—lies, of course, 
in the assurance thereby carried to a com- 
pany that its time-consuming and costly 
underwriting activities are less likely to go 
for nought. It is not merely that the appli- 
cant will be discouraged from applying to 
another company. It is also, and I believe 
more importantly, that this is good evidence 
of his seriousness of purpose and responsi- 
bility. A claimant’s attorney will almost 
certainly weep large tears over his client’s 
deprivation in making a premium deposit 
and also denounce the company as a cunning 
and grasping monster for asking it. That 
sort of argument may impress some courts," 
but, apart from any issue of what are a com- 
pany’s rights to exact what it pleases as a 
condition for receiving an application, is it 
not eminently fair, considering the neces- 
sity for underwriting activity necessarily in- 
volved, that the applicant, as an earnest 
indication of his own good intentions and 
responsibility, should make an interim deposit? 


Enough has been said, I think, to indicate 
the great importance which courts have 
attached and may attach to advance de- 
posits or payments of premium and, there- 
fore, of the especial need to be clear on the 
subject in application and receipt forms. 
Still, I would not have it understood that 
in the past, courts, by and large, have been 
beguiled into imposing contracts upon life 
insurance companies because of premium 
advance, not even when any policy issued 
is to become effective as at the date of ap- 
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plication or medical examination, for the 
opposite is true.* 


The Application, a Mere Offer 


In general, one finds that an application 
for life insurance is judicially regarded as 
a mere offer which cannot ripen into a con- 
tract prior to approval, if such ever be 
given, by the home office. I hardly need 
argue here that any life insurance company 
would speedily founder but for its right to 
accept or reject applications submitted to it 
after appraisal by disinterested and compe- 
tent men, that is to say, by qualified under- 
writers. This being so, it follows that a 
company should be at great pains with its 
printed language and otherwise to make 
certain that applications to it will always be 
construed as offers only and that no con- 
tracts of importance, if any, will arise in the 
field, i. e., before submission to the home 
office. Fairness to applicants and prospec- 
tive applicants, as well as to the company, 
calls for lucidity. 


Limitation of Agents’ Authority 


The judiciary, again speaking broadly, has 


also recognized limitations respecting the 
authority of agents, including medical ex- 
aminers, as set forth in application, receipt 
and policy forms.” This recognition, we may 
hope, runs deeper than appreciation of the 
formal principles and niceties of agancy law 
and shows awareness of the fact that, were the 
companies foreclosed of this right, they also 
in large measure would be foreclosed of the 
right to accept or reject applications after 
objective and competent analysis thereof 
by experts. 

Some companies have hundreds, some 
even have thousands, of soliciting agents 
whose livelihoods depend upon selling in- 
surance. It would be too much to expect 
that now and again representations would 
not be made contrary to fact in the field 
and, more particularly, contrary to a com- 
peny’s intentions and plans, as carefully 
and formally expressed in its forms, relative 
to the creation and terms of an insurance 
contract. But greater by far than the haz- 
ards from this quarter is the hazard that, if 
soliciting agents had power to commit their 
companies by verbal representations and 
assurances, claimant after claimant after 
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claimant would allege that shch representa- 
tions and assurances had in fact been made; 
indeed, that has been the standard chant of 
suitors anyway, as a random look at deci- 
sions dealing with the alleged formation of 
contracts will quickly demonstrate, 


Gaunt Case 


Various individual cases of interest can- 
not be discussed without overstaying my 
welcome. Nonetheless, my subject all but 
demands that, before closing, I make more 
than passing reference to one, namely, Gaunt 
v. John Hancock Mutual Life Insurance Com- 
pany, 160 F. (2d) 599 (CCA-2, 1947), [12 
CCH Lire Cases 423] cert den. 67 S. Ct. 1736 
(1947), despite my connection with it as coun- 
sel for the company. Several reasons combine 
to make this true: the case, of singular im- 
portance, is squarely relevant to the subject 
at hand; the result, if not the opinion, em- 
braces more points of interest than is usual; 
it is of recent date; it was decided by a 
court of great prestige; it perhaps carries 
portents of the future. I know of no case 
which will so well enable the reader to take 
his own legal bearings and, above all, to 
determine for himself the possibilities of 
future course. Accordingly, I shall simply 
recite, in greatly condensed form, the facts 
of the case here pertinent: 

On August 3, 1943, in Waterbury, Con- 
necticut, one James A. Gaunt, a young man 
of intelligence and better than average edu- 
cation, applied to the defendant company 
for a policy of life insurance in the principal 
sum of $15,000, plus double indemnity in the 
event of accidental death.” An initial pre- 
mium, for which a “temporary receipt” was 
given, was advanced with the application— 
on its face directed to the defendant’s home 
office in Boston. The application rigidly 
limited the authority of the soliciting agent 
to solicitation. 

Both application and receipt provided that 
if, within sixty days of completion of the 
medical examination, such application had 
not been approved, or some notice of action 
had not been given thereon, it should be 
deemed to have been declined. And both 
also provided, assuming payment of an ad- 
vance premium and further assuming date 
of issue had not been selected as the desired 
effective date, that the policy should be ef- 
fective from the date of completion of medi- 
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cal examination if the applicant “was 
insurable in accordance with the Company’s 
rules for the amount and on the plan applied 
for without modification” and if the applica- 
tion were “prior to my death, approved by 
the Company at its Home Office.” 

Che application, as received by the home 
office, showed an election by Gaunt to have 
his policy effective as at date of issue, not 
as at date of completion of the medical ex 
amination (which completion the company, 
despite certain subsequent médical investi 
gation, deemed to have been the day it was 
given by the local medical examiner, i. e., 
the day of the application itself). While 
Gaunt had signed the application, the an- 
swers to the questions therein had been set 
down by the Kelman, who 
testified to their correctness, although add- 
ing that, as to effective date, he had filled 
in the pertinent box provided therefor after 
the applicant had signed. The trial court 
found, as the appellate court’s opinion men- 
tions, that both Gaunt and Kelman intended 
the former to be covered from the date of 
the medical examination; it found, 
though the opinion is silent about it, that 
before Gaunt signed Kelman told him the 
application would proceed to the home of- 
fice for acceptance or rejection and that, in 
his opinion, the home office might rate up 
the premium because of Gaunt’s defective 
vision. 


solicitor, one 


also 


Underwriting Rule 


The defendant had an underwriting rule 
that, in risks of the character involved, it 
would issue no policy beyond $10,000 face 
amount, except as its reinsurer took the bal- 


ance. Had it approved the application 
from its own standpoint in the instant case, 
it would have sent the application to this 
reinsurer for its decision on the $5,000 bal- 
ance. In point of fact, however, the rein- 
surer was never consulted about, nor was 
it even informed of, the application. 

Gaunt left his machine operator’s job in 
a war factory on August 15, 1943, with the 
purpose of seeking employment on the 
West Coast or in Alaska. Despite a sec- 
ond physical examination two days later, 
he did not divulge his plans to the com- 
pany.” On August 19, he left Waterbury; 
and on the night of August 24-25 he met 
violent death in South Dakota while illegally 
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riding on a westbound freight train. At 
that time the application was still under in- 
vestigation at the defendant’s home office, 
On August 26, before notice to it of the 
death, one of the doctors at the home office 
approved the application 
standpoint. But 
was 


from a medical 
when notice of the death 
that day, all further under- 
writing activity permanently ceased. There- 
after, the defendant’s offer to return the 
initial premium was rejected by Gaunt’s 
mother, the beneficiary named in the applica- 
tion. Suit ensued, the claim being for double 
indemnity. 


received 


Theories Advanced in District Court 


The plaintiff sued in the United States 
District Court for the District of Connecti- 
cut, which entertained jurisdiction because 
of the diversity of citizenship involved.” 
Her complaint consisted in five counts 
which boiled down to three general theories: 
(1) that a temporary contract of insurance 
arose on the date of application and medical 
examination; (2) that the defendant was 
liable because it had broken an implied con- 
tract to act within a reasonable time; and 
(3) that the defendant was liable in tort for 
alleged unreasonable delay in acting on the 
application. Her counsel always recognized 
that, as a prerequisite to the first theory, the 
application would have to be reformed 80 as 
to show Gaunt’s desire to have the date of 
medical examination; rather than date of 
issue, as the effective date of any insurance 
issued; indeed, the first two of their five 
points of appeal were a quest for such 
reformation.” 


The court found for the defendant on all 
five counts and, in this connection, specifi- 
cally found that the defendant has success- 
fully discharged its burden of showing that 
the applicant was intentionally killed. At 
the same time, and despite the defendant's 
$10,000 ceiling and the fact that it had never 
consulted its reinsurer, it is said that, had 
the applicant lived, the policy sought would 
have been issued. [It is, of course, funda- 
mental, nor was it disputed by the plaintiff, 
that an application stands as rejected in law 
except as it is approved in toto.] 

The plaintiff, in appealing to the Circuit 
Court of Appeals, dropped the second and 
third theories. She pitched her appeal on 
five points. The first, as already stated, 
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sought reformation of the application; the 
third sought to have the application and 
receipt construed as a contract; the fourth 
and fifth constituted claims that the defend- 
ant had no right to raise the defense of in- 
tentional killing considering the form of the 
application and the silence of Kelman on 
the point,” and that anyway intentional kill- 
ing had not been proved. 


Single Indemnity Awarded 
The appellate court held that the defend- 
ant was liable to the plaintiff for a single 


but not a double indemnity.” I do not pro- 
pose to comment on the decision itself. 
However, bearing in mind the objective 
I mentioned before reciting the facts, I do 
respectfully suggest that, in the light of 
those facts and in the light of my previous 


discussion, you study the majority and mi- 
nority opinions with a view to assessing 
their significance, particularly in relation to 
the present position and practices of your 
own company and possible future litigation.” 


[The End] 


FOOTNOTES 


1An illuminating discussion about ‘binding 
receipts’’ occurred last year at a life under- 
writers’ meeting. (Proceedings, Home Office 
Life Underwriters Association, Vol. XXIX, pp. 
144-155.) Much is said here about when com- 
panies are bound and when they are not bound. 
I gained an impression, though, that, to some 
extent at least, these underwriters were tour- 
ing never-never land, that seemingly they had 
never heard of the judiciary and that perhaps 
they had never heard of their legal and other 
departments 

?A former life insurance executive recently 
urged to me that life insurance companies should 
agree upon one form of application and receipt, 
at least as to each basic type of contract. Re- 
flection readily discloses benefits in such a plan, 
not the least of which should be realized in 
greater uniformity of and certainty in judicial 
rulings. 

*The quotation marks represent a reluctant 
acknowledgment that, so far as the present tense 
is concerned, one must proceed with circum- 
spection. 

‘Williston on Contracts, Revised Edition 
(1936), Vol. 1, § 1. 

5 Smiley v. Prudential Insurance Company of 
America, 13 CCH LIFE CASES 70 (Supreme 
Court of Michigan, 1948); Smith, Administratriz 
v. Metropolitan Life Insurance Company, 12 
CCH LIFE CASES 1012 (Georgia Court of Ap- 
peals, 1947); Linnastruth v. Mutual Benefit 
Health & Accident Association, [8 CCH LIFE 
CASES 777] 22 Cal. (2d) 216, 137 Pac. (2d) 833 
(1943); Muse v. Metropolitan Life Insurance 
Company, [2 CCH LIFE CASES 830] 193 La. 
605, 192 So. 72 (1939); Coons v. Home Life 
Insurance Company, 368 Ill. 231, 13 N. E. (2d) 
482 (1938): Swentusky v. The Prudential In- 
surance Company of America, cited infra in 
text; Whitney v. Union Central Life Insurance 
Company, 47 F. (2d) 861, (CCA-8, 1931); Bran- 
cato v. National Reserve Life Insurance Com- 
pany, 35 F. (2d) 612 (CCA-8, 1929). In addi- 
tion, see cases cited in footnotes 8 and 9. 

*Gaunt v. John Hancock Mutual Life Insur- 
ance Company, cited infra in text; Western & 
Southern Life Insurance Company v. Vale, 213 
Ind. 601, 12 N. E. (2d) 350 (1938); Stonsz v. 
Equitable Life Assurance Society of the United 
States, 324 Pa. 97, 187 Atl. 403, 107 A. L. R. 
178, 194n (1936); Buono v. Prudential Life In- 
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surance Company of America, 267 N. Y. S. 972, 
240 App. Div. 898 (1933); Hart v. Travelers 
Insurance Company, 258 N. Y. S. 711, 236 App. 
Div. 309, aff'd without opinion 261 N. Y. 563, 
185 N. E. 739 (1932); Albers v. Security Mutual 
Life Insurance Company, 41 S. D. 270, 170 N. W. 
159 (1918); Starr v. Mutual Life Insurance Com- 
pany of New York, 41 Wash. 228, 83 Pac. 116 
(1905). In the Gaunt case, explicit conditions 
precedent were, in effect, deleted from the ap- 
plication and receipt forms in affixing liability 
on the company. Few courts have gone that 
far although in the Stonsz case the court seem- 
ingly rewrote a vital segment of the receipt, as 
pointed out by Justice Maxey in a thorough- 
going and able dissent (107 A. L. R., pp. 187-194). 
The exasperating extent to which, in an effort 
to prop up their decisions, courts may confuse 
issues and tie to non sequiturs is illustrated in 
the Stonsz opinion's partial reliance upon fire 
insurance practices and decisions (107 A. L. R., 
pp. 181-2) The Starr decision was narrowed 
by the court’s own opinion, Indeed, it contains 
a dictum that explicit condition would be con- 
trolling. Also see Basinsky v. National Cas- 
ualty Company, 122 Wash. 1, 209 Pac. 1077 
(1922). As for the Hart and Buono decisions, 
it should be remarked that they have been nar- 
rowed to the point of repudiation: Arcuri v. 
Prudential Insurance Company of America, 290 
N. Y. S. 567, 248 App. Div. 501 (1936); Corning 
v. Prudential Insurance Company of America, 
288 N. Y. S. 661, 248 App. Div. 187 (1936), — 
aff'd without opinion 273 N. Y. 668, 8 N. E. 
(2d) 338 (1937); Hughes v. John Hancock Mu- 
tual Life Insurance Company, 297 N. Y. S. 116, 
163 Misc. 31, — judgment, as modified by the 
Appellate Term, aff'd without opinion 3 N. Y. S. 
(2d) 899, 254 App. Div. 570 (1938). [What I 
say about the later New York decisions, how- 
ever, should not be understood as embracing 
prophecy!] See, also, on this general subject, 
Duncan v. John Hancock Mutual Life Insurance 
Company, 137 Ohio St. 441, [4 CCH LIFE CASES 
1141] 31 N. E. (2d) 88 (1940), as seemingly 
hedged about by Leube v. Prudential Insurance 
Company of America, 147 Ohio St. 450, [12 CCH 
LIFE CASES 400] 72 N. E. (2d) 76 (1947). 

7 See, in general, cases cited in footnote. 

8 See cases cited in footnotes 5 and 9 and 
these strong ones: Arnold v. The Locomotive 
Engineers Mutual Life and Accident Associa- 
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tion, 204 S. W. (2d) 191, 12 CCH LIFE CASES 
45 (Tennessee Court of Appeals, 1946); Himes 
v. Metropolitan Life Insurance Company, 207 
S. C. 420, [11 CCH LIFE CASES 424] 36 S. E. 
(2d) 137 (1945); Winslow v. Mutual Life Insur- 
ance Company of New York, 93 F. (2d) 802 
(CCA-9, 1938): Shira v. New York Life Insur- 
ance Company, 90 F. (2d) 953, (CCA-10, 1937); 
Palumbo v. Metropolitan Life Insurance Com- 
pany, 293 Mass. 35, 199 N. E. 335 (1935); Trav- 
elers Insurance Company v. Wolfe, 78 F. (2d) 
78 (CCA-6, 1935; cert. den., 56 S. Ct. 158); 
Field v. Missouri State Life Insurance Company, 
77 Utah 45, 290 Pac. 979 (1930); Sellars v. Con- 
tinental Life Insurance Company, 30 F. (2d) 42 
(CCA-4, 1929); McCampbell v. New York Life In- 
surance Company, 288 F. (2d) 465 (CCA-5, 1923) ; 
Northwestern Mutual Life Insurance Company 
v. Neafus, 145 Ky. 563, 140 S. W. 1026 (1911); 
Cooksey v. Mutual Life Insurance Company, 73 
Ark. 117, 83 S. W. 317 (1904); Insurance Com- 
pany v. Young’s Administrator, 23 Wall. 85 
(1874). For down-to-earth cases on the general 
subject of construction, see: New York Life 
Insurance Company v. Veit, et al., 294 N. Y. 
222, [10 CCH LIFE CASES 944] 62 N. E. (2d) 
45 (1945); Carpenter v. Continental Casualty 
Company, 95 F. (2d) 634 (CCA-8, 1938); Hqui- 
table Life Assurance Society of the United 
States v. Deem, 91 F. (2d) 569 (CCA-4, 1937); 
Wozniak v. John Hancock Mutual Life Insur- 
ance Company, 288 Mich. 612 [2 CCH LIFE 
CASES 3] 286 N. W. 99 (1939): Rocci v. Massa- 
chusetts Accident Company, 222 Mass. 336, 110 
N. E. (2d) 972 (1916). In the Gawnt case, cited 
heretofore and in the text, it is manifest that, 
but for the advance of an initial premium, judg- 
ment would have entered for the defendant. 
The court ruled, in effect, not only that the 
applicant must receive an immediately effective 
quid pro quo for his deposit of this premium 
(despite his ability to recall it through with- 
drawal of the application) but that that quid 
pro quo, considering insurability and language 
of the forms (see text), had to be the very 
contract for which he made application since 
he could not be expected to understand, on 
what was said, that predating in itself, even 
though it did not contemplate payment of the 
policy’s face prior to approval of the applica- 
tion before death at the home office, carried 
genuine benefits (160 F. (2d) 601). In numer- 
ous of the other cases cited hereinabove pre- 
dating was contemplated; but in none of these 
was it suggested that such predating was synon- 
ymous with or tantamount to issuance of policy 
as at date of application or medical examina- 
tion. That advance of money with an offer 
need have no contractual implications is well 
exemplified, in the fleld of general contract 
law, by Alfred M. Best Company v. Goldstein, 
124 Conn. 597, 1 Atl. (2d) 140 (1938). 


® Gabbett v. Connecticut General Life Insur- 
ance Company, 303 Mass. 433, [2 CCH LIFE 
CASES 344] 21 N. E. (2d) 950 (1939); Allen v. 
Massachusetts Mutual Accident Association, 167 
Mass. 18, 44 N. E. 1053 (1896); Metropolitan 
Life Insurance Company v. Cohen, 96 F. (2d) 
66 (CCA-2, 1938), although the status of this 
case, in view of the later Gawnt case cited in 
the text, would now appear to be ambiguous; 
Braman, et ux. v. Mutual life Insurance Com- 


pany, 73 F. (2d) 391 (CCA-8, 1934); Swentusky 
v. Prudential Insurance Company of America, 
supra; Rogers v. Charter Oak Life Insurance 
Company, 41 Conn. 97 (1874); Munhall v. Trav- 
elers Insurance Company, 300 Pa. St. 327, 150 
Atl. 645 (1930), but query about effect of Stonsz 
case, supra, footnote 6; Ivie v. International 
Life Insurance Company, 217 Ala. 559, 117 So. 
176 (1928); Hemhauser v. Metropolitan Life In- 
surance Company, 106 N. J. Eq. 15, 149 Atl. 
633 (1930). In addition, see cases cited in foot- 
notes 5 and 8. 


” O’Connor v. Metropolitan Life Insurance 
Company, 121 Conn. 599, 186 Atl. 564 (1936); 
Harris v. Mutual Benefit Health & Accident As- 
sociation, 187 Ark. 1038, 63 S. W. (2d) 975 
(1933); Drilling v. New York Life Insurance 
Company, 234 N. Y. 234 (1922); Marks v. Hope 
Mutual Life Insurance Company, 117 Mass. 528 
(1875). And see, in addition, the Linnastruth 
case, supra, footnote 5; the Basinsky, Hughes 
and Arcuri cases, supra, footnote 6; and the 
Allen, Braman, Munhall and Ivie cases, supra, 
footnote 9. 

In view of the ultimate decision, which held 
the company to a contract of single indemnity 
but rejected the claim for double indemnity, 
it is of more than passing interest to remark 
here that the application form merely referred 
to ‘‘double indemnity,’’ the box opposite which 
was checked; that, had a policy issued, it would 
have carried a supplementary provision con- 
ferring additional benefit for death by acci- 
dental means, but with certain exceptions—one 
of which would have been as to death stemming 
from injuries intentionally inflicted; and, finally, 
that the solicitor explicitly mentioned death 
by suicide as an exception but was silent as 
to the exception of death from injuries inten- 
tionally inflicted. It has been held, in the gen- 
eral field of insurance, that persons are presumed 
to apply for the policies which companies in 
fact use and issue: Peninsular Lumber Com- 
pany v, Royal Indemnity Company, 93 Or. 684, 
184 Pac. 562 (1919); Cawman v. American Credit 
Indemnity Company, 229 Mass. 278, 118 N. E. 
259 (1918); Commonwealth Mutual Fire Insur- 
ance Company v. William Knabe Company, 171 
Mass. 265, 50 N. E. 516 (1898). And see Con- 
necticut General Statutes (Rev. of 1930), § 4182. 
Still the opinion in the principal case, except 
for labelling the plaintiff's claim as ‘‘too friv- 
olous to deserve serious discussion’’ (160 F. 
(2d) 603), makes no comment on the subject. 
In point of constructional principle, however, 
would it not have taken less surgery to excise 
from the case the intentional injuries excep- 
tion of the double indemnity rider (which the 
applicant never even saw) than to have ex- 
cised the approval-before-death and the auto- 
matic rejection conditions from the application 
and receipt forms? And, hence, might not such 
an excision, or possibly some form of plastic 
surgery, be used in a future case where the 
application or receipt form fails adequately to 
describe actual policy provisions? Should not 
a company perhaps take pains to acquaint ap- 
plicants with what is in its policy forms or, 
at least, to make certain of an applicant's aware- 
ness that he will receive, if he receives any- 
thing, whatever type of policy the company 
does issue on the application submitted? [As 
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an original question anyway, might one not ask 
whether or not the usual form of application 
rises even to the status of a firm proposal or 
offer ?] 

“2 The general rule is clear that an applicant 
for insurance, during the pendency of his appli- 
cation, must notify the company of any changes, 
or of new information, which would affect his 
insurability in the amount, upon the plan and 
at the premium for which he applied; that, 
indeed, should a policy issue in ignorance of 
these changes, or this new information, the 
company is even entitled to cancel. Gabbett 
v. Connecticut General Life Insurance Company, 
supra, footnote 9; Polachek v. New York Life 
Insurance Company, 263 N. Y. S. 230 (1933), 
aff'd. 268 N. Y. S. 995 (1934); Goldstein v. New 
York Life Insurance Company, 162 N. Y. S. 
1088, 176 App. Div. 813 (1917), aff'd. 227 N. Y. 
575, 124 N. E. 898 (1919); Stipcich v. Metro- 
politan Life Insurance Company, 277 U. S. 311 
(1928); Harris v. Security Mutual Life Insurance 
Company, 130 Tenn. 325, 170 S. W. 474 (1914). 

% The plaintiff, a Connecticut citizen, invoked 
federal jurisdiction although the defendant, a 
Massachusetts corporation, was suable in the 
state courts of Connecticut. The reason, plainly 
enough, was not a desire to be protected against 
possible local bias (which, if it existed, would 
surely have been in her favor) but reluctance 
to run the gauntlet, in Connecticut’s courts, of 
the Swentusky, Best, Rogers and O’Connor cases, 
heretofore cited (see text and footnotes 5, 8, 
9 and 10), and Kelly v. John Hancock Mutual 
Life Insurance Company, 131 Conn. 106, [10 
CCH LIFE CASES 26] 38 Atl. (2d) 176 (1944), 
Russo v. Metropolitan Life Insurance Company, 
125 Conn. 132, [1 CCH LIFE CASES 209] 3 Atl. 
844 (1939), Porto v. Metropolitan Life Insurance 
Company, 120 Conn. 196, 180 Atl. 289 (1935), 
Standard Fur Cutting Company v. Caledonian 
Insurance Company, 113 Conn. 108, 154 Atl. 153 
(1931) and Hastern Bridge & Structural Company 
v. Curtis Building Company, 89 Conn. 571, 94 
Atl. 921 (1915). It is true, of course, that ever 
since Hrie Railroad Company v. Tompkins, 304 
U. S. 64 (1938), a district court of the United 
States, in a diversity of citizenship case, has 
been under a duty to apply the law of the 
State in which it sits and, given a want of 
exact precedent, to apply that law which, as 
near as can be adjudged, the state courts would 
probably apply, and this often means, as ap- 
pears, for example, from Wehrhane v. Peyton, 
133 Conn. 478, 52 Atl. (2d) 711 (1947), follow- 
ing weight of authority. [On this general sub- 
ject, see also: Ruhlin v. New York Life In- 
surance Company, 304 U. S. 202 (1938), West 
et al. v, American Telephone and Telegraph 
Company, 311 U. S. 223 (1940), Klaxon v. Stentor 
Electric Manufacturing Company, Inc., 313 U. S. 
487 (1941) and Guaranty Trust Company v. York, 
326 U. S. 99 (1945).] Nevertheless, federal 
courts, below the Supreme Court, probably do 
not take local law as seriously as do local 
courts, an observation seemingly illustrated by 
the instant case. [Note not only the majority’s 
handling of Connecticut law (160 F. (2d) 602) 


but also the minority opinion of Judge Clark 
who recoils from the thought of readily ‘‘abdi- 
cating our judicial role for that . . of ‘ven- 
triloquist’s dummy’ as to state law.’’ (160 F. 
(2d) 604).] A rule is no stronger than its en- 
forcement; and one cannot, as of right, have 
the issue of whether or not a circuit court of 
appeals declined to follow Hrie v. Tompkins, 
and its allied cases, reviewed by the Supreme 
Court of the United States. As in the instant 
case, a petition for certiorari may be denied. 

4 The process by which the appellate court 
eventually resolved this issue of reformation, 
if it ever did resolve it except by the necessary 
implication of its judgment for the plaintiff, 
does not appear from the opinion which merely 
recites the pertinent facts set forth above (160 
F. (2d) 600). Some benefit to the reader may 
accrue from setting forth those cases on which 
the defendant chiefly relied as to this issue, 
namely: the two Connecticut cases of Kelly v. 
John Hancock Mutual Life Insurance Company 
and Russo v. Metropolitan Life Insurance Com- 
pany, supra, footnote 13, Bogosian v. New York 
Life Insurance Company, 315 Mass. 375, [9 CCH 
LIFE CASES 588] 53 N. E. (2d) 217 (1944), 
Cauman v, American Credit Indemnity Company, 
supra, footnote 11 and Metropolitan Life In- 
surance Company v. Cohen, supra, footnote 9. 
[The plaintiff's authorities on the issue were of 
a general and peripheral nature; no substantial 
benefit would be realized from undertaking to 
set them out here. ] 

% See footnote 11. 

1% One should exercise care in using the terms 
“temporary,”’ ‘“‘interim’’ or ‘‘preliminary’’ in- 
surance, The defendant here was held to the 
same extent as if, on the day of the medical 
examination (which was the date of the appli- 
cation), it had issued the policy applied for. 
The contract thus imposed of that date, let it 
also be observed, was subject to no condition 
subsequent; under the court’s findings and rul- 
ings, the company had no choice but eventually 
to issue the policy sought. A true temporary 
contract would be one under which, for a given 
period of time, the company would be liable 
in the event of death or injury or sickness, but 
which could be terminated by company action 
or, perhaps, inaction. 

1 A reading of the minority opinion by Judge 
Clark discloses (160 F. (2d) 603-4) that he con- 
curred in the result not because he agreed with 
the majority on interpretation, for the contrary 
is true, but because he agreed that ‘‘the course 
of negotiations required and controlled by the 
insurance company was ‘unpardonable’.’’ Since 
the official findings of fact before the court re- 
vealed no moral failure let alone violation of 
law by the defendant, it would almost seem that 
Judge Clark is here embracing a new principle 
whereunder legal liability may be imposed, a 
principle which, should it gain widespread ac- 
ceptance, must lead to future adjudications of 
a nature now impossible to envision. And here 
we have one more reason why every company 
should prepare its forms and instruct its field 
personnel with the greatest possible care. 
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Municipal Immunity 
and Contributory Negligence 


By ROYAL H. BRIN, JR. 


THIS DARK CORNER OF THE LAW BADLY 
NEEDS THE ILLUMINATING BEAM OF JUDICIAL ATTENTION 


RACING FIRE TRUCK and a speeding 
into other at a city 
the doctors’ done 


crash each 
corner After 
and the lawyers take over, what legal effects 
arise from the fact that one of the vehicles 
belonged to the city? If the private motor- 
ist sues the city, the consequences are clear, 
but if the city motorist ? 


43% sedan 
work is 


what sues the 


The subject of a municipal corporation’s 
liability or non-liability for its negligence 
has been examined,and explored in a multi- 
tude of judicial decisions and has been 
analyzed and discussed by many textual 
and periodical writers. However, very little 
attention has been paid to the companion 
problem of the contributory negligence of 
such governmental bodies. The question 
of whether the same principles so well 
recognized as to the one situation should 
also apply to the other may be regarded 
as unresolved by presently established case 


law. Not only are the cases that bear on 


the problem few, but even those few contain 
little, if any, discussion of the consideration 
involved. 


Character of Function 


It is a well-nigh universal rule that 
a municipality is not liable for negligence 
in the exercise of governmental functions, 
but may be held liable for negligence in 
connection with acts in its private or 
proprietary capacity. While on occasion 
there may be doubt as to which category 
includes particular acts, the existence and 
effect of this duality of function are clearly 
established in our jurisprudence. But doe 
this distinction have any determinative 
force as to the contributory negligence of 
a municipality? Assume a negligent act 
in the exercise of a purely public and 
governmental duty, for which a city as 
defendant could not be held liable; does 
it follow that such an act, contributing 
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to the city’s own damage, could not bar 
recovery by it as plaintiff against a negligent 
private person? 


McQuillin, in Section 2784 of The Law 
of Municipal Corporations, makes _ this 
statement without further discussion: “A 
municipality which has been injured may 
itself sue to recover damages in an action 
ex delicto, and where it so sues, the negli- 
gence of an employee of the municipality 
is not attributable to it, so as to bar 
recovery, where he was so engaged in the 
performance of a governmental function 
so that the municipality would not be liable 
if the action had been one against it based 
on the negligence of such employee.” The 
basis cited for that view is the case of 
Paterson v. Erie Railway Company, 78 
N. J. L. 592, 75 Atl. 922 (1910). 


Paterson Case 


The Paterson case is the leading authority 
for such a position and is: apparently the 
earliest American case on the point. The 
City of Paterson, New Jersey, brought suit 
against the Erie Railroad for damage to 
a fire engine caused by collision with a train 
at a crossing; the alleged contributory 
negligence of the operator of the fire wagon 
was set up by way of defense. The court, 
upon examining the decisions holding that 
a municipal corporation is not liable for 
negligence of its employees jn performance 
of a governmental function, concluded that 
those cases established the principle that 
negligence of a municipal employee in per- 
forming such a function is not imputable 
to the municipality, that the doctrine of 
respondeat superior does not apply. Then, 
if the negligence of the employee is not 
attributed to the city and the city has 
no responsibility for it, it likewise should 
not bar recovery by the city, the court 
reasoned. 


A note on the case at 30 Law Reports 
Annotated (New Series) 209 takes issue 
with the logic of the New Jersey court. 
The conclusion that recovery would not 
be barred by the employee’s contributory 
negligence, the note points out, was re- 
garded by the court as a valid inference 
from the recognized rule of municipal 
immunity from liability with respect to 
governmental functions, or rather from the 
Proposition which the court considered the 


foundation of that rule, that the negligence 
of a municipal employee is not imputable 
to the municipality. The writer of the note, 
however, doubted whether that proposition 
is the real foundation of the rule. He 
declares that, while it is mentioned by 
a number of cases on municipal liability, it 
does not reflect the true reason for the 
municipality’s immunity and is misleading 
when applied to the instant situation. If 
it were merely a question of imputability, 
a city would be liable for governmental 
action done without intervention of any 
employees, if we can conceive of such direct 
action; yet surely the rationale of the courts 
would not reach that result even in theory. 
The note concludes that “the question de- 
serves more consideration than the court 
in the reported case appears to have given 
es 

While the comments of the L. R. A. 
notewriter appear well-reasoned and sound, 
other judicial opinions have proved less 
critical of the Paterson case, and their 
consideration has been no more searching. 
Another New Jersey case, Board of Educa- 
tion of Jefferson Township v. National 
Union Bank of Dover, 121 N. 5; Ei oe 
1 Atl. (2d) 383 (1938), involved a suit by 
the school board for the amount of its 
checks on which the signatures of the 
payees were forged and which the bank 
charged against the board’s account. The 
defendant bank raised the issue that the 
negligence of the board’s own employees 
had contributed to the loss, but the court 
merely stated that their negligence was 
not imputable to the board, citing the Pater- 
son case. 


Mutuality Contention 


The City of Columbus, Georgia, brought 
an action for damage to its fire truck from 
a collision with a street car, and the court, 
in Columbus Railroad Company v. City of 
Columbus, 29 Ga. A. 8, 113 S. E. 243 (1922), 
held that the negligence of the driver of 
the fire truck was not imputable to the 
city and did not bar recovery. The 
Paterson case and McQuillin were cited 
as authority. Incidentally, the defendant 
also interposed another ingenious, if some- 
what far-fetched defense; it claimed that 
since the city would not be liable for 
damages from acts in performance of a 
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governmental function, it was therefore de- 
barred from recovering any damage it might 
sustain itself while performing such a govern- 
mental function. However, this mutuality 
contention was summarily overruled by the 
court. 


The Supreme Court of Wisconsin, in 
City of Milwaukee v. Meyer, 235 N. W. 768 
(1930), held that the plaintiff city was 
entitled to recover for damage to its bridge 
caused by the negligent maneuvering of 
defendant’s steamship, in spite of the con- 
tributory negligence of the city’s harbor 
master. This decision was based on the 
grounds that the doctrine of respondeat 
superior does not apply between a munici- 
pality and its officers, agents, or employees 
while they are discharging governmental 
functions. The Paterson case and the 
Columbus case were cited in the opinion as 
the only two decisions brought to the court’s 
attention dealing with the question. 


Laches of City Officers 


The Wisconsin court found further 
support for its position in .the holdings 
that the government is not bound by the 
laches of its officers. The opinion declares: 


“The suggestion that the government 
should be barred by the negligence of its 
officers and agents seems quite analogous 
to the proposition that it should be bound 
by their laches. The same considerations 
which render it immune from the conse- 
quences of their laches should also relieve 
it from the bar of their contributory 
negligence.” 

The validity of this analogy, however, is 
also subject to question. In the case of 
laches, the procrastination of the officers 
or agents has occurred after the damage 
has taken place; in the case of contributory 
negligence, the municipality’s own officers, 
agents, or employees have themselves 
caused, in part, the very damage com- 
plained of. 


The primary basis set forth in these cases 
for the position that contributory negli- 
gence in connection with governmental 
activities will not prevent recovery is that 
if the negligence of the employee is not 
in law the negligence of the city so as 
to make the city liable, then such negligence 
cannot be the negligence of the city so as 
to bar its recovery from a private wrong- 


doer. If the non-applicability of respondeat 
superior is not the real foundation of 
municipal immunity, then we must deter- 
mine what the real basis is and test the 
applicability of that basis to the con- 
tributory negligence situation. 


Origin of Immunity Rule 


The principle of municipal immunity with 
respect to governmental functions is gen- 
erally considered an outgrowth of the city’s 
participation in the sovereignty of the state, 
a rudimentary survival of the ancient maxim 
that “the King can do no wrong.” Thus 
the court in Chafor v. Long Beach, 174 Cal. 
478, 163 Pac. 670, declares: “The city was 
but a hand of the sovereign, and it was the 
‘right divine of kings to govern wrong.’” 
This origin of the rule is also indicated 
by Elrod v. Daytona Beach, 132 Fla. 24, 
180 So. 378; Warden v. Grafton, 99 W. Va. 
249, 128 S. E. 375; Evans v. Berry, 262 
N. Y. 61, 186 N. E. 203; Gold v. Baltimore, 
137 Md. 335, 112 Atl. 588; and many other 
cases. The sovereign cannot be sued with- 
out its consent, and a city, to the extent 
that it is performing governmental func- 
tions, is an agent of the sovereign, sharing 
the immunity. 


Inconvenience of Damage Suits 


Another ground often expressed by the 
courts is that it is better for the individual 
to suffer than for the public to be incon- 
venienced and harassed by damage suits 
against the government. Among the early 
opinions stressing this point are Browning 
v. Springfield, 17 Ill. 143, 63 Am. Dec. 345; 
Mower v. Leicester, 9 Mass. 247, 6 Am. Dec. 
63; and Riddle v. Locks and Canals, 7 Mass. 
169, 5 Am. Dec. 35. This would not apply 
to the case of a city’s contributory negli- 
gence where the city itself would be 
instituting the litigation and entering court 
voluntarily rather than being brought in 
by a private claimant. In State of Texas 
v. Dickey, 158 S. W. (2d) 844, error re- 
fused, in holding that there was no merit 
in the state’s special exception to the plea 
of contributory negligence interposed by 
the defendant, the court pointed out: “In 
this case the State voluntarily made itself 
a party litigant and sought relief through 
the courts. It thereby subjected itself to 
all of the rules of procedure applicable to 
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individuals similarly situated. . . . It is 
the settled policy of our law that con- 
tributory negligence by a plaintiff, proxi- 
mately causing the thing complained of, will 
preclude a recovery. We know of 
no rule of law by which the State would 
be immune from the general principles 
announced, under the circumstances in- 
volved here. The State is entitled to each 
and every right vouchsafed to any and all 
litigants, no more and no less. - 


“Diversion of Funds’ Theory 


Still another basis advanced by some 
cases is a public policy to prevent diversion 
of public funds from public uses to the 
liquidation of private damages. Devers v. 
Scranton, 308 Pa. 13, 161 Atl. 540 and 
Taylor v. Westerfield, 233 Ky. 619, 26 S. W. 
(2d) 557, are typical of such cases, the court 
in the latter declaring, “Taxes are raised 
for certain specific governmental purposes, 
and, if they could be diverted to the pay- 
ment of damage claims, the more important 
work of government, which every munici- 
pality or sovereign must perform, regardless 
of its other relations, would be seriously 
impaired, if not totally destroyed.” Other 
opinions, such as that in Baltimore v. State, 
168 Md. 619, 179 Atl. 169, state that the 
subjection of municipal corporations to 
tort liability would prevent or retard the 
development and expansion of governmental 
activities necessary and desirable for the 
welfare of the people. These public policies, 
however, would hardly require that a city’s 
contributory negligence not be a bar to 
recovery by it. There would be no great 
drain on municipal treasuries from requiring 
that a city absorb its own damage when 
caused in part by its own negligence, and 
surely the healthy expansion of municipal 
activity into new fields would not be 
deterred thereby. 


Restriction of Doctrine 


As we have seen, a variety of reasons 
for municipal non-liability have been put 
forward by the courts; most of these 
reasons would not apply to municipal con- 
tributory negligence. Of the many sug- 
gested bases, the historical foundation is 
undoubtedly the immunity of the sovereign. 
Any remnant of the divine right of kings, 
the regal freedom from liability, is clearly 


anachronistic in the law of a modern 
democracy. The tendency has been to re- 
strict rather than to extend the doctrine 
of governmental immunity. The very dis- 
tinction between governmental and proprie- 
tary functions developed out of judicial 
dissatisfaction with the original complete 
governmental immunity; see 38 American 
Jurisprudence, “Municipal Corporations,” 
Section 573. Therefore, it may well be 
argued that extension of the doctrine of 
immunity to protect a municipality from 
the consequences of its contributory negli- 
gence is undesirable and contrary to the 
trend of modern judicial thought. 


Review of Authority 


To turn from theory to authority, there 
is in the decided cases some support for 
the view that the contributory negligence 
of a municipality should defeat an action 
by it, notwithstanding the governmental 
character of the activity in which the negli- 
gence occurred. However, the courts 
reaching such a result have not been very 
articulate about the problem. One such 
case is City of Baraboo v. Excelsior Creamery 
Company, 171 Wis. 242, 177 N. W. 36 (1920). 
The court there holds that a city, bringing 
suit for damages to its bridge from collision 
with defendant’s truck, cannot recover for 
the truck driver’s negligence unless the city 
itself is free from negligence contributing 
to the collision. Wisconsin is a jurisdiction 
in which a city, as defendant, could not 
be held liable for its negligence in mainte- 
nance or for deficiencies in a highway. (See 
Raymond v. Sauk County, 167 Wis. 125, 166 
N. W. 29.) Yet the Supreme Court of 
Wisconsin held in the Baraboo case that the 
defective condition of the highway ap- 
proaching the bridge was due to the city’s 
negligence, that it contributed to the 
collision and that the city therefore could 
not recover. Though so _ holding, the 
opinion fails to discuss the problems we 
have been considering, seeming to take it 
for granted that if contributory negligence 
did exist, it would bar recovery. But in 
City of Milwaukee v. Meyer, supra, the same 
court apparently. takes a contrary view. 


A similar holding in a _ similar fact 
situation is found in the recent case of 
Department of Highways v. Fogleman, 210 
La. 375 [25 CCH AutomosiLe Cases 348] 
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27 So. (2d) 155 (1946). Here the Louisiana 
court denied recovery to the Department 
of Highways for defendant’s negligence in 
damaging a bridge because the department 
was contributorily negligent in detouring 
traffic across the bridge without indicating 
that it was for light traffic only. Cox v. 
Ware County, 52 Ga. App. 45, 182 S. E. 408 
(1935),+held that the question of the 
county’s contributory negligence in not 
having proper warning signs was for the 
jury and that if there was 
negligence, the county could not recover. 
These holdings were made even though 
the activity involved, the direction of 
traffic, is a governmental function (as 
established in a long line of cases, headed 
by Auslander v. City of St. Louis, 332 Mo. 
145, 56 S. W. (2d) 778). But here again, 
neither of these decisions contains any dis- 
cussion of governmental or proprietary 
functions, or the application of that dis 
tinction to contributory negligence. 


The problem was squarely presented in 
a very recent case, City of Dallas v. Dickson, 
No. 13,830, Court of Civil Appeals, Fifth 
Supreme Judicial District of Texas, memo- 
randum decision, September 26, 1947, re- 
hearing denied November 14, 1947. The 
city brought suit for the destruction of 
a tree knocked down by the defendant 
motorist. The tree was located in a 
parkway running down the center of 
a boulevard, and one of the defensive pleas 
was that the city was contributorily negli- 
gent in failing to have any sign at the 
entrance to the divided boulevard directing 
traffic to keep to the right of the parkway. 
The jury found for the defendant on this 
issue among others, and judgment was 
entered in his favor. On appeal, the city 
contended that it could not be held negli- 
gent so as to bar its recovery, because 
the direction of trafic and the erection 
and maintenance of traffic 
a governmental function. The defendant 
maintained that contributory negligence 
could and should bar recovery by the city 
even though the negligence was within the 
governmental sphere and would not support 
recovery against the city. 


signs was 


contributory. 
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The Court of Civil Appeals, by a per 
curiam memorandum opinion, held: “All 
points presenting error have been carefully 
considered and are overruled. . .*. As 
grounds for the above disposition, reference 
is made to appellee’s statement, authorities 
and argument in support of his second and 
fourth counterpoints.” The fourth counter- 
point referred to was the point mentioned 
above—that the city could be barred by its 
contributory negligence, even in connection 
with a governmental function. 

In contrast to the statement of McQuillin 
quoted previously in this article, Blashfield 
in his Cyclopedia of Automobile Law and 
Practice, Section 3180, declares: “In actions 
for injuries to the highway caused by negli- 
gence in the operation of automobiles, the 
defense of contributory negligence is appli- 
This 
statement is unaccompanied by any further 
discussion and is supported by citation of 
the Baraboo case 


cable as in other negligence cases.” 


Conclusion 


Thus, a survey of the 
text material available furnishes some 
authority for each side, but very little 
reasoning and analysis by the courts to 
back either view. A comparison of the 
respective dates of the cases, for what it 
may be worth, reveals that in general the 
older cases extend municipal immunity to 
the municipality’s contributory negligence 
and the later cases do not, though this 
division is not at all exact. The present 
writer believes that the force of logic and 
policy backs the position that the immunity 
of a municipal corporation from liability 
for negligence in connection with any 
governmental activity should not be ex- 
tended to avoid the bar of the municipality’s 
contributory negligence in its own suit 
against a private defendant. But whatever 
the correct conclusion may be, it is 
apparent that a more thorough and explicit 
examination of the problem by the courts 
is devoutly to be wished; this dark corner 
of the law badly needs the illuminating 
beam of judicial attention. 
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“HOW EXTENSIVE 
DUE CARE BECOME?” 





Lee ao LIABILITY —the 
f\ duty to exercise ordinary care—at first 
blush would seem to be one of the simplest 
of legal propositions, and fundamentally it 
is. Likewise, again fundamentally, the ques- 
tions facing the insurance counsel in dealing 
with this type of liability are also simple- 
the duty to respond to the primary liability 
of the assured. All this is very well to say 
in the smug academic manner, but the ques- 
tions, as we meet them in practice, are far 
from simple. 

It is not the purpose of this article to 
analyze or exhaustively treat the effect of 
the various “Conditions” and “Exclusions” 
by which the original insuring clause is 
modified. 

Frequently it appears that the ‘“Con- 
ditions” and “Exclusions” of any given 
coverage serve not only to modify but, in 
fact, to destroy the insuring clause. Many 
times it seems that an insurer, by its con- 
ditions and exclusions, is not according the 
coverage which it should; it is cases of this 
kind which have inspired the various cyni- 
cal and not too complimentary jokes directed 
at insurers, generally including their repre- 
sentatives and counsel. I have in mind the 
classic definition of an insurance policy— 
a four-page instrument containing highly 
attractive promises in large and readable 
type on the first page followed by three 
pages of small type wherein the insurer 
denies each and every allegation, matter and 
thing in the first page contained. 


Types of Coverage Needed 


These apparent discrepancies, inequities 
and inconsistencies, however, become readily 
understandable and unassailable when one 
remembers that every risk in the world can 
be instired and that no one man is ever 
exposed to all of them. If pieced together, 
all of the insurance coverages offered make 
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LIABILITY TO EXERCISE 


a complete whole. Any person, if he will 
list the risks to which he is exposed, may 
have adequate coverage for them without 
having to respond in premium expense to 
cover a risk which is to him no risk at all. 
For every “Exclusion” in any given policy, 
there is available another policy to cover 
the matter excepted. When one finds an 
insured subject to a liability which is not 
covered by the policy which he holds, a 
reference to the “manual” will disclose that 
the difficulty is not that the insurer has 
withheld indemnity, but that the assured 
has failed in his own analysis or recog- 
nition of the risks to which he is vulnerable. 

A very common illustration of such a 
situation and one which causes probably 
the most trouble in “frequency,” though 
not in “amount,” is the so-called “property 
damage” rider attached to the various types 
of coverage which generally are classified 
under the general term of “public liability.” 
This liability of the shopkeeper usually arises 
out of a state of facts which may be epito- 
mized in somewhat the following manner. 
A journeyman, whose acts and omissions 
subject his master to tortious liability in 
the performance of his service is remiss in 
two respects while tightening a coupling 
on a steam fitting above a glass counter: 
First, he does not pull up the coupling tight 
enough, and second, in the operation, drops 
the wrench. Immediately there is damage 
from broken glass. Consequently, later there 
is damage to goods in or on the showcase 
from leakage after he has departed from 
the job. The first damage is obviously 
within the coverage. The latter is not, but 
is a damage flowing from poor workman- 
ship and lies in the realm of contract law 
as damages for breach of the contract to 
perform the service in a workmanlike man- 
ner. An assured almost never agrees with 
this distinction. He usually counters with 
a question that splits the hair even finer: 
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“Where do I stand then if my customer is 
damaged because of a defect in some article 


I sell to him?” 


All of these various liabilities flow out of 
the relation of the assured as a shopkeeper, 
be he plumber or the operator of a depart- 
ment store, In these cases there is no diffi- 
culty whatsoever encountered in determining 
the fundamental issue of the storekeeper’s 
liability. The difficulty lies in the question 
of coverage which, while fundamentally a 
question of law, is practically a question of 
underwriting. These illustrations involve the 
coverage of (1) property damage, (2) surety- 
ship either in the nature of a bond for 
performance or surety for guarantee, and 
(3) product’s liability. Illustrations of the 
kind could be multiplied through the realm 
of warranty, implied warranty, liability of 
the master for fraud and the like, but just 
as surely as a mechanic may take from his 
chest the proper tool to accomplish any 
desired result, just so is there in the port- 
folio of the writing agent a coverage for 
each exposure, designed for each exposure 
alone, or for any two, without requiring a 
premium outlay for all three. 


In practice, the author has always found 
it of great value to the insurer client to 
explain to the assured, in connection with 
a denial of coverage, the proper coverage 
and its availability. In the great majority 
of cases any ill will which otherwise might 
be engendered by a curt denial of liability 
is explained away before it arises, and more 
frequently than not, the appropriate cover- 
age is obtained to the mutual benefit of 
insured and insurer. 


Stairways, Escalators and Ramps 


It was said at the outset that fundamen- 
tally the shopkeperjs liability is simple. 
However, most of the time in active prac- 
tice the determination and demonstration 
of the presence or absence of that liability 
presents some very complex and perplexing 
problems. In the days of the corner store 
and in the days when our common law was 
being formulated, a shopkeeper’s customer 
walked in the front door on grade level 
into a single room with simple fixtures, 
made his purchases and walked out again. 
Today, with our multiple storied depart- 
ment stores, a shopkeeper offers under one 
roof merchandise and service designed to 


supply the needs of humanity from the 
inception of his prenatal state, to, if we 
can believe the representations of some 
morticians, the blast of Gabriel’s trumpet. 
Injury and damage claims presented to 
such and establishment furnish enough 
illustrations of varying torts to supply the 
bar examiners of these United States from 
the present until that time when “the 
memory of man shall nevermore run to the 
contrary.” Perhaps the simplest one of 
these illustrations and one which is not yet 
finally determined, arises out of the shop- 
keeper’s solution of the problem of exhibit- 
ing all of his wares to all of his customers 
on the various levels of his store with the 
least inconvenience to the customer and the 
greatest profit to himself. Staircases we 
have known since we were children, but it 
is surprising the number and variations of 
complaints which the general public can 
make in hope of gain with respect thereto.’ 
It has been held that a storekeepr is liable 
because the nosing on his stairs has become 
worn, and with appalling inconsistency it 
has been held that a storekeeper is liable 
for putting a metal nosing on his tread to 
keep it from wearing.’ It has been held that 
a storekeepr is liable because the bannister 
did not extend the entire length of the 
staircase, thus causing a customer to fall 
because that customer, did not realize he 
had reached the end of the staircase. With 
consistent inconsistency, courts have im- 
posed upon a storekeeper liability to re- 
spond in damages because he carried the 
bannister beyond the last step, thus delud- 
ing the customer into thinking he was still 
on the stairs when he was not.’ Doorways, 
too, have contributed their bit as causes of 
action.* 

Legion are the cases holding a store- 
keeper liable for the fall of a customer on 
a staircase because the treads were not 
uniform on the theory that a customer 
using them, becoming accustomed to a 
portion of the flight, falls because the next 
step may be a little more worn than the 
others. However, when the storekeeper in- 
stalls a moving staircase so that the cus- 
tomer need experience the surface of one 
step only, thus reducing the exposure by a 
divisor equal to the number of steps in the 
staircase, he has still been held liable. A 
storekeeper, experiencing an adverse ver- 
dict for non-uniformity in a stairway hand 
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rail, can be excused in his surprise at finding 
himself in the same spot after he has pro- 
vided a moving rail with his escalator where 
each customer uses only one small portion 
which moves with him. 


While on the subject of transportation 
within the store, the ramp should not be 
overlooked. It was designed to eliminate 
all of the hazards of a stair, moving or 
stationary. Still customers complain that 
the ramp is too steep, or not steep enough, 
or that being on an incline, it renders any 
debris on the surface thereof more danger- 
ous than if it were on a level surface. So 
far, in the main, the virtue of the ramp has 
proved to be its best defense. 


Elevators 


Before the moving stairway appeared, in 
an attempt to reduce the hazards of moving 
customers to varying levels, elevators be- 
came popular. Here we find the store- 
keeper experiencing the same barrage of 
claims, but acquiring a new measure of 
liability, that of a common carrier.’ The 
courts are now industriously attempting to 
determine whether an escalator is a stair- 
way or an elevator for the purpose of 
determining the proper measure of care to 
be exercised. The present tendency of the 
courts seems to be to class it as an elevator 
and impose upon the shopkeepr the lia- 
bility of a common carrier.” 


Products’ Liability 


From the very nature of things a shop- 
keeper, in the stricter connotation of that 
term, must deal in the products of others. 
This is a liability over which, as a practical 
matter, he has little control. He has, of 
course, immediate control of the sweeping 
of his floors, the lighting of his store, the 
conduct of his employees, the operation 
of his elevators, escalators, etc., but in the 
realm of the merchandise itself he must 
rely upon the capabilities of others. In 
following through the decisions on the lia- 
bility of the shopkeeper in this respect, it 
was found that, at the outset, the decisions 
either implicitly or actually recognized this 
Situation and held him liable only for his 
own negligence, his own explicit represen- 
tations as to the goods he sold or on the 
ground of fraud or express warranty or a 
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willful, or at least conscious, offering for 
sale a product which he knew or should 
have known, from knowledge of the manu- 
facturer, was not as it appeared. As time 
has passed and the practical advantage of 
the law of the “last carrier”* has been 
demonstrated, the tendency has been to 
hold the storekeeper in the first instance, 
leaving to him his action over as to his 
supplier. With this development, the ne- 
cessity for products’ liability coverage is 
increasing. 

There is another aspect of the shop- 
keeper’s liability which the original con- 
ception of a shopkeeper did not include 
—the barber shops, beauty parlors, restau- 
rants, soda fountains and the like, which 
are now as much a part of a department 
store as a ribbon counter used to be. On 
these phases of his liability a shopkeeper 
needs both his general public coverage for 
negligence and his products’ liability cover- 
age on the question of quality. But even 
with such coverage he is not completely 
protected; the present tendency of the courts 
under what we have called, for want of a 
better deignation, “last carrier theory” and 
“implied warranty of fitness of goods old,” 
subjects him to contractual liabilities, which 
being expressly excepted in “Casualty Cover- 
ages” constitute a scope of separate cover- 
age.® 

Perhaps, at the expense of some repe- 
tition, it would not be out of place to point 
out that the selective method of classifi- 
cation of coverage has and does enable 
each shopkeeper to relate, strictly his insurance 
overhead and coverage to his present, im- 
mediate and expanding needs without being 
mulcted in costs for something he does 
not need in order to acquire that which 
is necessary. Premium-wise, this is not a 
pyramiding of cost, for each individual 
premium is actuarially determined upon the 
restricted risk. This conception of insur- 
ance is of as paramount importance to the 
insurance lawyer as to the writing agent. 

Particularly illustrative of this conception 
of selectivity of coverages are the words of 
the Minnesota Supreme Court in Wendt v. 
Wallace, 240 N. W. (Minn.) 470. The acci- 
dent out of which this action arose occurred 
while the automobile insured under an 
ordinary automobile policy was being driven 
by the employees of a public garage. It is 
not necessary, for the purposes of this illus- 
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tration, to go into the detail of the proceed- 
ings beyond the bare statement that the 
prime question involved the familiar ex- 
clusion uniformly contained in that type of 
coverage at that time. In commenting upon 
the exclusion, the court said: 


“Such limitation is based upon reason. 
The owner does not grant permission to 
these individuals. Individually they are 
usually unknown to him. They are in quite 
a distinct group from persons to whom an 
ordinary assured usually gives permission 
to drive his car. The chance of accidents 
while the car is in the hands of the ex- 
cluded class is probably greater. Indeed it 
is highly probable that those in the ex- 
cluded class are covered by policies held 
by their employers who pay a premium 
commensurate with the risk involved. To 
include the excluded class in the ordinary 
policy would tend only to increase the pre- 
mium therefor and put a burden upon the 
insurer which does not in reason or prin- 
ciple belong to him. We see no special 
benefit to the assured to have the policy 
cover the excluded risk.” 


So, it becomes immediately apparent that 
not only must we thoroughly educate the 
underwriter and the assured claimant on 
the point, but be ourselves thoroughly con- 
versant with individual coverages to demon- 
strate the same to the court where our 
exclusions are under fire—to develop, if 
you please, that the “fine print” is not a 
general denial, but rather directional sign 
posts to appropriate coverage. 


Reviewing the authorities, we find that 
on the various grounds of warranty, negli- 
gence, deceit and misrepresentation, the 
shopkeeper is held liable in damages not 
only for glass in edibles,” tainted flesh,” 
and artificial coloring matter,” which are 
not so surprising, but also for nails in the 
“staff of life,” ** mice and insects in beverage 
bottles and foodstuffs,“ stones and foreign 
matter in canned baked beans,” and even 
improper chemical compounding of dyes 
used by the dyer of cloth and fur and made 
up into garments purchased for resale by 
the storekeeper on the open market.” In 
addition there are numerous packaged and 
proprietary products stocked and sold, for 
defects in which the storekeeper has re- 
sponded in damages.” 

In all of these latter classes of cases 
the storekeeper could not possibly discover 


the unfitness without actually destroying the 
product in the process. Who would pur- 
chase a can of baked beans which the 
storekeeper had opened and pawed through 
with his fingers to find out whether all the 
beans were in truth beans and not stones 
of similar appearance? The only justifi- 
cation for the imposition of liability from 
the sale of another’s product is the practi- 
cal one implicit in the “last carrier theory.” 
But again, insurance-wise, the shopkeeper 
must protect himself by appropriate insur- 
ance by way of contractual coverage, public 
liability and general products.” By the 
same token, we lawyers, be we counsel for 
the shopkeeper or the insurer, must know 
not only our liability but the appropriate 
coverage for that liability, if we are to serve 
our clients. 


Injuries to Customers 


To this point we have only considered 
the storekeeper with respect to his own 
activities over which he has control him- 
self and the activities of his suppliers over 
which he has none at all. However, he is 
exposed to another class of cases which is 
by no means inconsiderable and that is the 
unpredictable American public—man, woman 
and child. There is the interesting case of 
the life insurance salesman who insisted 
upon his inalienable right of freedom +o 
carry his solicitations for business into the 
shop of a garage notwithstanding the posi- 
tive orders of the proprietor to leave the 
premises. The salesman, while “selling” to 
one employee was bumped by a car backed 
off the grease rack by another. An award 
of damages by a jury was sustained by the 
Supreme Court upon the proposition that 
having knowledge of plaintiff’s presence on 
his premises, the shopkeeper was liable for 
any active negligence of his employees re- 
sulting in negligence. See Roadman v, John- 
son, 297 N. W. (Minn.) 166, 

Children, over whom one is sometimes 
tempted to say no one has any control, are 
a never-ending source of claim frequency. 
No storekeeper can with any hope of busi- 
ness prosperity exclude them from his estab- 
lishment, nor could any shopkeeper with 
any regard for the goodwill of mother at- 
tempt to discipline his juvenile guests. Yet 
he has, with varying degrees of consistency, 
been both held and excused from answer- 
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ing in damages to injuries sustained by 
infants who contrived to injure themselves 
in various and sundry ways in romping, 
playing and satisfying their insatiable curi- 
osity by exploring and experimenting with 
the many attractive installations and arti- 
cles of merchandise to be found in the 
modern establishment.” But what is more 
surprising, their attending parents, upon 
whom rests the primary duty to look after 
their offspring, have been awarded damages 
for the consequential damage to them by 
virtue of medical expense growing out of 
such injuries. 


Shopkeepers attracting crowds of custom- 
ers to take advantage of sales, excursions 
and the like have likewise been both exoner- 
ated and found liable for injuries sustained 
as a result, primarily, of the pushing, pull- 
ing and backing of the mob on bargain day, 
at the ticket window, or at the stadium of 
the country on fall afternoons.” Women 
who are perfect ladies in their drawing 
rooms and gentlemen of unimpeachable 
breeding, chameleonlike, upon entering the 
premises of the shopkeeper, strew his floor 
and stairways with gum, cigarette butts 
and cigar stubs with utter abandon. Young 
men and women who otherwise conduct 
themselves in a manner which is the antith- 
esis of their “storeside” manners, impose 
upon their storetime host an obligation to 
clean up after them to an extent they would 
never dream of imposing upon the members 
of their own households. But the shop- 
keeper must grin, bear it, and respond in 
damages if he be not nimble with his mop 
and broom.” 


The Case of the Shoplifter 


With the advent of casualty insurance 
and the expansion in the number of users 
thereof over the years, the whole aspect of 
the Law of Torts is changing. In those 
jurisdictions where, on the voire dire, in- 
quiry may be made on the question of inter- 
est in insurance companies, the trier of the 
fact more and more comes to regard the 
defendant at the bar as merely a name on 
paper and nonchalantly brushes to one side 
these questions of liability, the determination 
of which has put grey hairs in lawyers’ 
heads. Since in our American system. of 
jurisprudence the juror is the “exclusive 
judge of the facts,” our appellate courts, in 


sustaining verdicts on factual grounds, un- 
fortunately give the appearance, in reading 
their decisions, of succumbing gradually to 
the same influence. So long as the concep- 
tion of infallibility of the jury is retained 
as a fetish, just so long will their vagaries 
color the law, which vagaries in turn add 
confusion to the precedents to beget con- 
fusion in later causes until confusion be- 
comes confounded. However restive we 
may become, those decisions are the tool 
with which we must work, but more and 
more we work with facts rather than funda- 
mental law. The White Cow Case of our 
fathers has grown a coat of motley. One 
of the most interesting cases which has 
come to the author’s attention was the 
recent case of Knight v. Powers [15 CCH 
NEGLIGENCE Cases 599], 30 N. W. (2d) 
(Minn.) 536. The interest in the case arises 
not so much from the factual picture, as the 
galaxy of the legal questions involved. 

The facts were these: One Vincent In- 
galls, several years before the incident in 
question, was suspected of shoplifting by a 
Chicago bookseller. After several years this 
same individual was seen on the streets of 
Minneapolis, Minnesota by the same Chi- 
cago bookseller, who had in the meantime 
moved from one city to the other. He 
promptly advised the Minneapolis shops of 
his suspicions and the presence of the sus- 
pect in the city. On the day in question, 
the saleswoman in the book department of 
one of the large department stores detected 
a large, ministerial-looking gentleman placing 
some of the stock in a parcel he was carry- 
ing. Mindful of the warning, she summoned 
the store detective, who followed the sus- 
pect out of the building before accosting 
him. Neither the saleswoman nor the de- 
tective had any identification of the man as 
Ingalls nor anything but the observation of 
the saleslady and detective to prove present 
wrongdoing, nor were the suspicions of the 
Chicago man ever verified until after the 
occurrences which constituted the facts 
upon which the plaintiff relied in her suit 
for damages. 

The suspect returned to the store peace- 
ably on request with no show of violence, 
umbrage or anger. After traversing more 
than half of the ground floor, he suddenly 
made a break for freedom, running madly 
through the aisles with the store employees 
in pursuit in the most approved Keystone 
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manner. The plaintiff, an elderly lady who 
was a customer in the store and carried a 
cane, undertook to lend her aid to the cause 
of justice by attacking him with her cane, 
according to all of the witnesses except 
herself. She claimed to have been standing 
quietly and inoffensively to one side and 
that the fugitive interrupted his dash for 
freedom to commit violence upon her. The 
any event, she sustained some rather severe 
injuries. 

The storekeeper was held liable by the 
triers of the fact and their verdict received 
the approval of the trial court. In the Su- 
preme Court there was a reversal ordering 
judgment for the defendant. 

Of course, the fundamental question was 
negligence, and the secondary question that 
of proximate cause. For the proper de- 
termination of these elements it makes little 
difference which of the factual versions was 
true viewing the incident from cause to 
effect rather than effect back to cause, which, of 
course, is the true test. Could it be said 
that the shopkeeper could antipicate either 
that the fugitive would jeopardize his chance 
for freedom to stop to commit an unpro- 
voked assault (plaintiff's claim) or that a 
customer of plaintiff's age would inject 
herself into such a situation. The Court 
emphatically said, “No!” 


Storekeeper’s Dilemma 


The real thing of importance in this case 


was the duty of the shopkeeper. He had, 
of course, a duty to exercise due care for 
his customers’ safety. He had the right to 
protect his own merchandise from theft. 
He also owed a moral obligation, if not a 
legal duty, to the public and his fellow 
shopkeepers about town to curb indiscrimi- 
nate thieving. These, of course, at the time 
were more or less a¢dademic in the sense 


that they were not the active conscious 
problem at hand. The instant crisis had to 
do with this one identity. The shopkeeper 
owed the suspect the duty to exercise due 
care in his treatment of him. And, we re- 
peat, he was the focus of attention, the crux 
in esse. If he forcibly detained the suspect 
and it later developed that what appeared 
to be a theft was not a theft, but only inno- 
cent absent-mindedness on the part of the 
individual, he made himself liable to false 
arrest or false imprisonment.” If he de- 
termined to interfere with the egress of the 
suspect, he did so at his own peril to prove 
justification. If he decided to interfere with 
the freedom of the individual, he had, of 
course, a duty to do it in a peaceful manner, 
but also with a view to the possibility of 
liabilities to customers who had the right 
to rely that the storekeeper, even though 
he was not presently conscious of their 
presence or position in the store, would 
conduct himself with reasonable care to 
provide a reasonably safe place for them to 
shop. All of these duties and obligations 
were present, and the shopkeeper did not 
have time to call counsel, deliberate or de- 
bate the question. 


It would serve no good purpose here to 
re-argue the case. It serves merely as an 
illustration of how complicated the simple 
rule that a storekeepr must exercise due 
care can become. 

Undoubtedly many of you have in your 
experience cases of even greater factual 
interest and legal importance. Fully realiz- 
ing that, we claim no pre-eminence for this 
particular case. We do, however, feel that 
it is unique to find at this late date among 
the welter of storekeeper’s claim files, the 
tale of another “Horatius™ standing at the 
Bridge.” 


[The End] 
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‘Take Me Out to the Ball Game’”’ 


The Minnesota Supreme Court recently handed down an interesting decision 


interpreting the phrase 


‘arising out of and in the course of the employment.” 


It appears that a salesman was watching a ball game at a public playground, 
waiting to continue business negotiations with a sales prospect, when he was 
struck in the eye by a piece of a broken beverage bottle which apparently had 
been thrown by a small boy with no intention of striking the salesman. The 
evidence adduced in the case showed that there was much broken glass strewn 
around the playground, that broken glass constituted a special hazard and that 


the children frequently threw objects about. 


Under all the circumstances of 


the case the court held that the injury inflicted upon the salesman arose 


out of and in the course of his employment. 


Fisher v. Fisher and Indemnity 


Insurance Company of North America, April 30, 1948. 
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Opinions here and there: 


“The Attorney General Says—.” 


“AUTO ASSIGNED RISK PLAN” 
RATE INCREASE 


The American Casualty Company filed 
with the Insurance Commissioner the 
Indiana Automobile Assigned Risk Plan 
which included an exception providing that 
“the rate for any risk of the Private 
Passenger Automobile Classification ac- 
cepted by the company under the Auto- 
mobile Assigned Risk Plan of the State, 
or on which proof of financial responsibility 
must be filed in order to reinstate or 
maintain automobile operating privileges 
shall be based on Class B Private Passenger 
Automobile Rate.” The Insurance Com- 
missioner requested the Attorney General’s 
opinion as to the authority to accept such 
automatic classification, which increases the 
rate of premium stated in the Indiana Auto 
Assigned Risk Plan. Chapter 60 of the 
Acts of 1947, which generally sets forth 
the requirements for the filing of rates by 
the companies writing motor vehicle insur- 
ance and is the authority upon which the 
Insurance Department must approve or 
disapprove any attempted filing, grants a 
company considerable latitude in deter- 
mining and fixing classifications and rates, 
which should be approved by the depart- 
ment unless they are determined to be 
contrary to the general purposes of the 
act and a violation of its provisions. The 
part of the proposed modification that 
deals with the reestablishment of privileges 
under the financial responsibility law con- 
cerns only the company and applicant for 
insurance, It is based on a type of risk 
which has had a revocation under Chapter 
169 of the Acts of 1947 and patently repre- 
sents a class of risks which can be said to 


be more hazardous; as a result a Company 
might feel it must charge a higher rate. 
“It does not seem this provision on its 
face could be considered as being contra 
to the provisions of Chapter 60,” the 
Attorney General informed the Commis- 
sioner, “unless upon your information you 
should find it excessive.” The second part 
of the modification presented a different 
problem in that the classification raised 
the rate on a type of risk for the sole 
reason of being assigned under the plan. 
“The Department under the Assigned Risk 
Plan has approved a surcharge for assigned 
risks. Presumably the basis of the ap- 
proval is that such risks are extra 
hazardous. Now it is called upon to ap- 
prove a filing by an individual company 
for ‘assigned risks.’ Presumably the reason 
for that filing, which increases the rate, 
is that the risks are extra hazardous. Thus, 
for the same reason this company has 
requested approval of two rate increases 
which are cumulative. Whether that is 
excessive or discriminatory is within your 
discretion based upon all available infor- 
mation.”—Opinion of the Indiana Attorney 
General, May 3, 1948. 


INCORPORATION OF STATUTE 
IN POLICIES NOT MANDATORY 


Section 4 of Act 168 of 1908 requires 
that all fire insurance companies doing 
business in Louisiana deliver to the insured 
with each policy issued a copy of the act, 
which shall be considered as a part of the 
policy contract as if it were incorporated 
therein. The Attorney General pointed 
out that from a purely literal standpoint, 
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it is not mandatory that Act 168 of 1908 
be written into policies issued by fire insur- 
ance companies. The insurer is only 
obliged, according to the language of the 
statute, to give the insured a copy of the 
act. Unless the agent is so inclined, he 
may not even explain to the insured that 
the statute forms a part of the policy 
contract, and the probabilities are that the 
insured will look to the policy as the whole 
of the contract. “Merely to hand the 
insured a copy of the Act, even with 
appropriate explanation, strikes us as being 
a rather loose manner of issuing insurance 
policies. It is our view that the non- 
mandatory terms of Section 4 of Act 168 
of 1908, relative to the inclusion of the 
Act in the written form of the policy, 
should be construed as highly advisable, 
if not necessarily required. It would only 
satisfy the accustomed care, precision and 
safety in writing insurance contracts, not 
to mention the prudence which insured 
persons should exercise or that which 
should be exercised for them, in under- 
standing the full scope and extent of 
policies issued to them.” Answering the 
question whether Section 4 of Act 168 of 
1908 applied to the issuance of automobile 
physical damage policies, which policies 
include coverage of damage from fire, the 
Attorney General replied that the act ap- 
plied to all fire companies doing business 
in the state and did not draw distinctions 
between or among specific irlsurance cover- 
ages in fire policies —Opinion of the Louisi- 
ana Attorney General, April 1, 1948. 


EXTENDED INSURANCE, 
ENDOWMENT OPTIONS DEFINED 


Brown Service Insurance Company issued 
a special $500 Legal Reserve Cash Policy 
on a deceased veteran’s incompetent widow, 
who was under guardianship by court ap- 
pointment for the purpose of receiving 
death pension benefits payable through the 
Veterans’ Administration. Under Act No. 
430, General Acts 1943, guardians and 
trustees are empowered to invest funds 
of their wards in life endowment or annuity 
contracts provided that the contract con- 
tains a cash surrender value option, a paid- 
up insurance or endowment option, and 


an extended insurance or endowment op- 
tion. The policy met the requirements of 
the statute as to the cash surrender value 
and paid-up insurance options, but the 
Veterans’ Administration asked the 
Attorney General to rule whether an 
endowment right which could not be exer- 
cised until the insured attained her eighty- 
fifth birthday satisfied the requirements as 
to the endowment option. He replied that 
it did not. “That no extended insurance 
option is granted the insured is shown 
by the fact that the terms of the contract 
provide that ‘If any premium under this 
policy shall not be paid when due the 
policy shall lapse and the company’s lia- 
bility shall cease, except as hereinbefore 
provided under the grace period and the 
paid-up policy provisions, and such lapse 
shall not be considered to have been waived 
by the company in any respect by reason 
of the acceptance of any deposit of further 
premium made for the purpose of reviving 
this policy.” Neither does the fact that 
the policy provides that it will automati- 
cally mature and constitute an endow- 
ment fund upon the date the insured 
reaches his eighty-fifth birthday constitute 
an endowment option within the meaning 
of the statute. Such is no more than the 
designation of an automatic maturity date 
upon which the earned cash reserve of the 
policy shall equal the face value of the 
policy and grants no right of option to 
the insured.” Therefore, the policy was 
not a valid investment for the funds of 
wards by their guardians.—Opinion of the 
Alabama Attorney General, February 16, 1948. 


PUBLIC LIABILITY COVERAGE 
FOR STATE PARK 


The manager of the Jekyll Island State 
Park requested the Attorney General to 
advise whether as an employer of personnel 
to operate the hotel and its park facilities 
he was liable for workmen’s compensation 
insurance and to advise him as to his 
status in regard to public liability insur- 
ance. Under the provisions of the contract 
entered into between the manager and the 
Director of State. Parks, the manager was 
an independent contractor in the operation 
of the park facilities; consequently, he was 
within the purview of the Georgia Work- 
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men’s Compensation Act. The method of 
paying compensation used by the State of 
Georgia was not applicable, since the man- 
ager’s employees were not state employees. 
Under the terms of the contract the man- 
ager assumed “all obligations in connection 
with the operation of all facilities that may 
be undertaken or required.” The Attorney 
General was of the opinion that under this 
clause the manager might become liable 
for tortious or negligent acts of his em- 
ployees and that, therefore, it was strongly 
advisable that he have insurance to cover 
such liability. Since the State Parks De- 
partment was bound by the contract to 
maintain the buildings, grounds and roads, 
it did not seem necessary to cover liability 
arising from the negligent performance of 
such maintenance, but it was possible that 
accidents might arise as a result of the 
combined negligence of the manager’s em- 
ployees and those maintaining the physical 
facilities of the park. The Attorney Gen- 
eral pointed out that it was, therefore, 
extremely difficult to determine exactly 
what insurance coverage should be carried 
and that ultimately this was a question 
for the manager to decide in the light of 
his experience and knowledge.—Opinion of 
the Georgia Attorney General, March 3, 1948 


COUNTY'S IMMUNITY 
FROM LIABILITY 


Two claims raised the question whether 
the county was liable for damages resulting 
from the negligence of a county employee 
in the operation of a county truck on a 
public highway in fhe discharge of his 
duty. The immunity of the state from 
suits for the negligence of its officers and 
employees is based upon the English com- 
mon law doctrine that the “King can do 
no wrong.” Counties, likewise, in perform- 
ing their governmental functions possess 
this same immunity for the reason that 
they are arms and aids of the state and to 
that extent are exercising a portion of its 
sovereignty. In the absence of a statute 
expressly declaring the liability, a county 
is not liable in damages when, acting by 
and through its employee, such county is 
exercising a governmental function. — 
Opinion of the Alabama Attorney General, 
March 17, 1948. 
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COUNTY'S LIABILITY FOR TORT 
OF EMPLOYEES 


One of the county road repair crews was 
engaged in repairing a sewer across the 
road at a sharp curve. A county truck 
was placed on both sides of the sewer, but 
no warning signals had been placed to 
notify the public of danger. A citizen of 
the county, with his wife and baby as 
passengers in a pick-up truck, in rounding 
the sharp, blind curve ran into one of the 
county trucks, damaging his own truck 
and injuring his wife and child. The 
Attorney General was asked whether the 
Commissioner’s Court might legally pay 
the man’s claim for reimbursement for the 
sum expended for truck repairs and medi- 
cal services to his wife and child. He 
replied that in the absence of a statute, a 
county is not liable for the tortious acts 
of its employees, and, therefore, the Com- 
missioner’s Court was without authority 
to expend county funds for the payment 
of a claim for damages incurred through 
the negligence of a county employee.— 
Opinion of the Alabama Attorney General, 
March 22, 1948. 


ELECTIVE COUNTY OFFICIAL 


The question arose whether it was un- 
lawful for an elective county official to 
write insurance on county property during 
his term of office. Section 22-513, Wyo- 
ming Compiled Statutes, 1945, provides: 
“Restriction on interest of public officers 
in public contracts or work—It shall not 
be lawful for any person, now or hereafter 
holding any office to become in any 
manner interested, either directly or in- 
directly, in his own name or in the name 
of any other person or corporation, in any 
contract or the performance of any work 
in the making or letting of which such 
officer may be called upon to vote.” The 
Attorney General advised that the statute 
prohibited the writing of insurance on 
county property by an elective county 
official during his term of office for the 
reason that it must be assumed that he is 
doing it for gain and profit.—Opinion of the 
Wyoming Attorney General, April 15, 1948. 
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REFUNDING LICENSE TAXES 
TO VETERANS 





A number of insurance agents paid the 
business tax as required by Section 92-2501, 
and, in addition, the insurance companies 
paid the tax for certificates of authority 
for each agent. Subsequently, some of 
these agents returned to the Insurance 
Department with veteran’s exemption cer- 
tificates under Section 84-2024, requesting 
that they be refunded the amount of their 
license or occupation tax. This prompted 
the Insurance Commissioner to inquire if 
he was authorized to make a refund of 
taxes which had been deposited in the state 
treasury. Article 3, Section 7, Paragraph 11 
of the state constitution provides that “No 
money shall be drawn from the Treasury 
except by appropriation made by law.” 
The legislature has not made an appro- 
priation of funds for the payment of taxes 
or license fees erroneously or illegally col- 
lected by the Insurance Commissioner, and 
the laws relating to the office of Insurance 
Commissioner do not authorize the pay- 
ment of refunds. Legislative approval 
would be necessary for such action— 
Opinion of the Georgia Attorney General, 
April 22, 1948. 


HOSPITALIZATION 
REIMBURSEMENT LAW 
INTERPRETED 

The Hospital Reimbursement Law, under 
Section 6308-7 to 13 of the General Code, 
provides that the Bureau of Motor Ve- 
hicles shall reimburse nonprofit hospitals 
for care rendered indigent patients suf- 
fering injuries caused by the operation 
of a motor vehicle on a public way. The 
bureau found that a great many persons 
so injured and hospitalized carried some 
form of insurance which defrayed the costs 
of the patient’s care for the first thirty to 
sixty days. The hospitals contended that 
the patient was not indigent until such 
funds were exhausted, and, therefore, 
wished to bill the bureau only for the 
remaining days the patient was hospitalized 
after the contracted service terminated. 
The Attorney General was asked whether 
the bureau should base its per diem calcula- 
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tions upon the patient’s hospitalization 
from admission to discharge, deducting the 
payments made through the prearranged 
plan, or whether it should consider only 
that period after the service funds were 
consumed. The Attorney General ruled: 
“The General Assembly, by Section 6306-7, 
General Code, has prescribed the test for 
determining what is meant by the term 
‘indigent patient.’ In the statutory de- 
finition reference is made to a person whose 
account ‘remains unpaid at the expiration 
of ninety days’ after the termination of 
hospital care. An account is unpaid if 
any amount is owing. Therefore, it be- 
comes of no importance that a patient has 
made partial payment on account of hospi- 
talization. However, the matter of partial 
payment is of significance because of the 
provisions of Section 6308-12, General Code, 
dealing with payment of claims. Under its 
terms the registrar of motor vehicles deter- 
mines the amount of the claim taking into 
consideration the ‘amount collected from 
the patient,’ which would include amounts 
paid by ‘any other person on his account.’ ” 
The Attorney General concluded that the 
certified rate should be applied for the 
full period of time a patient is hospitalized 
in making a determination as to whether 
reimbursement is authorized; if the amount 
actually collected by a hospital equals or 
exceeds the total amount for which re- 
imbursement would otherwise be author- 
ized, then in such event the registrar is 
without legal authority to make any pay- 
ment on a claim for reimbursement.— 
Opinion of the Ohio Attorney General, May 
12, 1948. 


COUNTY'S LIABILITY FOR DEFECT 
IN PUBLIC ROAD 


The County Attorney inquired of the 
Insurance Commissioner whether the Fis- 
cal Court of Jessamine County had the 
power to appropriate money for the liqui- 
dation of a claim for damages resulting 
from a hole in the public road. The power 
of the fiscal court is conferred by statute, 
and there is no provision of law author- 
izing it to pay a claim for damages result- 
ing from a defect in a county road. A 
county is an integral part of the state, 
and the fiscal court is part of the machinery 
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of the state government. It has been held 
that no action lies against the county or 
the fiscal court for injuries to a traveler 
by the falling of a bridge constituting part 
of a public highway and under the control 
of the fiscal court, although they were 
guilty of gross negligence in failing to 
repair the bridge or notify travelers of its 
condition. If a county is not liable for 
damages resulting from a defect in a bridge 
upon a public highway, it would likewise 
not be liable for damages resulting from a 
defect in the public road, and the action 
of a fiscal court entering an order to pay 
such a claim would be void. It would be 
the County Attorney’s duty to resist pay- 
ment of such a claim, and if paid, to file. 
action to recover it. If, after payment of 
such a claim, the Fiscal Court should fail 
to file action for its recovery after demand 
had been made by any taxpayer of the 
county, the taxpayer could file such an 
action and recover on behalf of the county. 
—Opinion of the Kentucky Attorney General, 
May 6, 1948. 


MUTUALS MAY WRITE 
FIRE INSURANCE 


The Superintendent of Insurance asked 
to be advised whether Section 5904, Re- 
vised Statutes of Missouri, 1939, as amended 
by House Bill 498, would change an earlier 
ruling of the Attorney General, dated 
December 27, 1946, which stated that mu- 
tual insurance companies organized under 
the provisions of Article 7, Chapter 37, 
R. S. Mo. 1939, are not subject to the 
provisions of Article 8, Chapter 37, R. S. 
Mo. 1939, vesting in the State Department 
of Insurance regulation and control over 
rates charged for specific types of insur- 
ance. He replied in the affirmative. The 
new legislation contained the following: 
yy and provided further, that any 
company operating under Article 7 and 
electing to effect insurance against the risk 
of loss by fire shall, with respect to such 
fire insurance business, be subject to Sec- 
tions 5905, 5907 and 5923 to 5940, inclusive 
of Article 8, Revised Statutes of Missouri, 
1939, which are applicable to mutual fire 
insurance companies.” The Attorney Gen- 
eral stated: “It is the opinion of this 
department that mutual insurance 
companies organized under the provisions 


of Article 7, Chapter 37, R. S. Mo. 1939, 
are subject to the provisions of Article 8, 
Chapter 37, R. S. Mo. 1939, vesting in the 
State Department of Insurance the regula- 
tion and control over rates charged for 
specific types of insurance; that mutual 
companies organized under Article 7, 
Chapter 37, R. S. Mo. 1939, may elect to 
write policies covering the hazard of fire 
insurance under the terms of H. B. 498, 
providing such companies have the capital 
or surplus required by H. B. 498; that by 
so electing to write fire insurance policies 
under the multiple privilege granted in Sec- 
tion 5904 (H. B. 498), companies organized 
under said Article 7 are thereby made sub- 
ject to Sections 5905, 5907 and 5923 to 
and including 5940 of Article 6, R. S. Mo. 
1939; and that such companies writing 
fire insurance business shall also be subject 
to all provisions of Article 8, R. S. Mo. 
1939, which are applicable to mutual fire 
insurance companies.”—Opinion of the Mis- 
souri Attorney General, April 22, 1948. 


ISSUANCE OF FLOATER POLICIES 
BY ARTICLE 7 COMPANIES 


The Attorney General was asked to ad- 
vise whether insurance companies organized 
under the provisions of Article 7, Chapter 
37, R. S. Mo. 1939, were authorized to 
write inland marine floater policies, The 
specific case presented was that of an 
Article 7 company writing a personal prop- 
erty floater covering fire hazards. Article 7 
companies contended that fire insurance 
on personal property which was not at 
a definite, specified location did not consti- 
tute fire insurance as that term is used in 
Section 5955, R. S. Mo. 1939; the Depart- 
ment of Insurance took the position that 
insurance against loss by fire means just 
what the term implies, whether it is con- 
tained in a fire policy or a personal property 
floater. Section 5955, supra, authorized any 
company organized under the provisions 
of Article 7 to write contracts of insur- 
ance “against loss or damage by any hazard 
upon any risk not provided for in this 
section, which is not prohibited by statute 
or at common law from being the subject 
of insurance, excepting life and fire insur- 
ance.” Section 5904, as amended, Laws 
Missouri, 1945, Chapter 37, R. S. Mo. 1939, 
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provides that an insurance company may marine insurance was confirmed by the 
le 8, be incorporated under said section “to make provisions of the next section, 5905, 
the insurance on houses, buildings, merchandise “. . . Provided further, that existing cor- 
pula- and furniture and all kinds of property porations which by their charters are au- 
for against loss or damage by fire, lightning, thorized to do the business of fire, or 
itual hail and windstorm and earthquake.” It marine, or fire and marine insurance may, 
+ 7, next provides that insurance companies may without amending their charters, make any 
t to be incorporated to write marine and trans- one or more kinds of insurance now or 
fire portation insurance as a definite and hereafter permitted to such corporations.” 
498, different kind of insurance as follows: “to The Attorney General concluded that 
pital make all kinds of insurance on ships, steam- Article 7 companies might write the various 
it by boats and other vessels and their freight forms of inland marine personal property 
licies and cargoes and also on goods, merchandise, floater policies of ships, steamboats and 
Sec- produce and all other kinds of property other vessels and their freight and cargoes, 
ized in the course of transportation, either by and also on goods, merchandise, produce 
bays land or water.” The Attorney General and all other kinds of property in the 
' was of the opinion that Section 5904 would course of transportation, either by land or 
Mo. permit the incorporation of a company to’ by water, which might involve the hazard 
iting write both fire and marine insurance. That of fire while in transportation.—Opinion of 
bject the legislature intended to provide for fire the Missouri Attorney General, April 23, 1948. 
insurance, marine insurance, or fire and 
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White House A Fire Trap? 


The National Fire Protection Association, at its recent Washington meeting 

advocated better protection against fire hazards than currently exists for the 

White House. It criticized the inner recesses between walls (between the oval 

rooms) and the open stairways which are the only means of exist for those 

nized upstairs. “It is evident that the White House facilities are not adequate to 


apter insure life safety under emergency conditions, such as when a large reception is 
2d to on.” 
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On a motion for rehearing in the case of National Surety Marine Insurance 
sone Corporation v. Failing, 6 CCH Fire and Casualty Cases 668, which was denied, 
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Associate Justice John H. Sharp, of the Texas Supreme Court, in a dissenting 
opinion, expressed the opinion that the standard fire policy used in Texas 
does not conform to statutcry requirements. Statutory authority requires the 
payment of the face amount of the fire policy in the event‘of total loss, and 
Justice Sharp said that the standard fire policy does not inform the insured of 
such a right. Instead, he contends, it merely states that the company’s liability 
is limited to the actual cash value at the time of loss, which might possibly 
mislead the insured as to his rights. 


If you are a resident of Connecticut, a member of the Blue Cross, and 
your wife is expecting, you’d better see to it that the stork arrives before 
August first. The Connecticut Blue Cross has announced that because of good 
experience they will be able to pay fifteen dollars in addition to the regular 
$65 maternity credit to those applying for maternity benefits between May 
seventeenth and August first. Will you be one of the lucky winners? 
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What the Courts 
Are Doing 


SUBROGEE’S RIGHTS SUBSTANTIATED 


BY NINTH CIRCUIT 


By WILLIAM H. LEVIT OF THE LOS ANGELES BAR 


[Shortly after “The Case for Sub- 
rogees Under The Federal Tort 
Claims Act” by J. Paul Brenton 
appeared in the March issue of THE 
INSURANCE LAW JOURNAL, 
the United States Circuit Court for 
the Ninth Circuit handed down its 
opinion in the Employers Fire In- 
surance Company Case. For those 
who have read Mr. Brenton’s paper, 
the following discussion by Mr. Levit 
of how the Circuit court handled its 
decision will prove most interesting, 
particularly in the light of Mr. 
Brenton’s predictions.—Ed. } 


N A RECENT DECISION of consider- 

able importance to the insurance in- 
dustry, the United States Circuit Court of 
Appeals for the Ninth Circuit squarely held 
that the Federal Tort Claims Act permits 
the assertion thereunder of subrogated 
claims. This was the holding in employers’ 
Fire Insurance Company et al. v. U. S., [15 
CCH NEG.Licence Cases 959] decided by 
that court on April 8, 1948. The same 
question had previously been ruled upon 
by several District Courts. The following 
cases upheld the right of subrogation: Hill 
v. U. S. (N. D. Tex. [28 CCH AvutomosiLe 
Cases 906], 74 F. Supp. 129; Wojciuk v. 
U. S., (E. D. Wis.), [29 CCH AvutTomosiLe 
Cases 77], 74 F. Supp. 914; Forrester v. 
U. S. (E. D. Wis.), [29 CCH; Forrester v. 
U. S. (E. D. Wis.), [29 CCH AvutTomoBILe 
Cases 290] 75 F. Supp. 272; Niagara Fire 
Insurance Company v. U. S., (S. D. N. Y.), 
Civil No. 38-694, [15 CCH NEGLIGENCE 
CasEs 1012]; Insurance Company of North 
America v. U. S, (E. D. Va.) Civil 
No. 272; Town of Amherst v. U. S., 


(W. D. N. Y.) [28 CCH AvutomosiLe Cases 
1012]; Grace v. U. S., (D. Md.) Civil 
No. 3262, [29 CCH AvuTomosire CAses 122]. 

These cases denied the right of subro- 
gation: Rusconi v. U. S., (S. D. Calif.), 74 
F. Supp. 669; Old Colony Insurance Com- 
pany v. U. S. (S. D. Ohio), 74 F. Supp. 
723; McCasey et al. v. U. S., (E. D. Mich.), 
Civil No. 5991; Bewick v. U. S., (N. D. Tex.), 
[28 CCH Avutomosite Cases 359] ; Home In- 
surance Company v. U. S., (D. N. J.), Civil 
No. 10418; Aetna Casualty & Surety Com- 
pany v. U. S., (E. D. N. Y.), Civil No. 8130; 
Michelson et al. v. U. S., (E. D. Ark.), 
Civil No. 1574; Reagan v. U. S., (E. D. 
Mich.), Civil No, 6120. 

Because it is the first appellate court 
decision on this much-mooted question, 
and since it may well set the pattern to 
be followed by the other federal circuit 
courts, it is felt that a review of the case 
and its background may prove of interest. 


Sovereign Immunity in Tort 


Since the founding of our country and 
until the enactment of the Federal Tort 
Claims Act in 1946, by virtue of the doctrine 
of sovereign immunity, the federal govern- 
ment was immune to suit for damages 
arising from the negligence of its employees. 
Such a doctrine necessarily worked consid- 
erable hardship on the citizenry, especially 
as the activities of the government ex- 
panded. Over the years a practice developed 
of settling negligence claims against the 
government by Congressional action in the 
form of private acts, such legislation, how- 
ever, not being a matter of right but purely 
a matter of grace in each instance on the 
part of Congress. 
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Experience showed that this procedure 
was far from satisfactory as far as the 
claimant was concerned, as enactment of 
such bills was a cumbersome and long 
drawn out procedure, which often involved 
considerable expense, and seldom resulted 
favorably. 


Tendency to Waive Immunity 


Over the years, Congress showed a dis- 
position to waive the immunity of the 
government to suit in respect to specified 
types of claims. On February 24, 1855, 
the Court of Claims was established (10 
Statute 612) for the chief purpose of enter- 
taining suits on contract against the govern- 
ment. By the Act of March 3, 1887 (24 
Statute 505, commonly referred to as the 
Tucker Act) concurrent jurisdiction with 
the Court of Claims was conferred on the 
federal district courts over contract claims 
and other claims “not sounding in tort” 
against the government that do not involve 
more than $10,000. By the Act of June 25, 
1910 (36 Statute 851) the government sub- 
mitted itself to suit for patent infringement. 

The first departure from immunity 
against suits in tort was made in 1920 
by the Suits in Admiralty Act (41 Statute 
525), by which the government subjected 
itself to suit in the federal district courts 
in respect to admiralty and maritime torts 
involving merchant vessels owned or oper- 
ated by the government. This jurisdiction 
was later extended to include damages 
caused by public vessels of the United 
States (43 Statute 1112, known as the 
Public Vessels Act). 


Nevertheless, the exemption from suit 


on common law torts continued. Recog- 
nizing the inequities of the situation, and 
in order to afford some small measure of 
relief to a suffering public, by the Act 
of December 28, 1922 (42 Statute 1066), 
Congress enacted the Small Tort Claims 
Act. Under this act, the head of each 
government department was authorized to 
adjust any claim for property damage 
caused by the negligence of a government 
employee where the amount of the claim 
did not exceed $1,000., Subsequently, special 
statutes were enacted granting to certain 
executive agencies authority to settle prop- 
erty damage claims not exceeding $500 in 
amount. For example, 48 Statute 1207 
conferred such authority on the Postmaster 


General, and 53 Statute 936 conferred 
similar authority on the Federal Works 
Administration. However, none of these 
statutes gave the claimants any vested 
rights, but merely conferred discretionary 
authority on the department heads; and 
a dissatisfied claimant had no recourse to 
the courts. And as to tort claims in excess 
of the administrative jurisdiction, the claim- 
ant’s only remedy continued to be to 
attempt to get a private bill through 
Congress. The volume of these bills began 
to assume large proportions; for example, 
in each of the Seventy-Fourth and Seventy- 
Fifth Congresses over 2,300 private claim 
bills were introduced. 


Federal Tort Claims Act Enacted 


After many years of consideration by 
Congress, it was finally determined that 
the only solution to the problem, both 
from the standpoint of hardship on the 
public and the burden on Congress, was 
te waive completely the government’s im- 
munity to suit on tort claims; and in 1946, 
Congress enacted the Federal Tort Claims 
Act (Public Law 601, section 401 et seq., 28 
U. S. C. A., section 921 et seq.). 

Section 921 of the act is the all important 
section which confers jurisdiction on the 
federal district courts to hear suits against 
the government on all negligence claims 
(with certain specified exceptions not here 
material) regardless of amount, as follows: 

“ . . The United States district court 
for the district wherein the plaintiff is 
resident or wherein the act .. . com- 
plained of occurred . . . shall have ex- 
clusive jurisdiction to hear, determine and 
render judgment on any claim against the 
United States accruing on and after 
January 1, 1945, on account of damage to 
or loss of property or on account of personal 
injury or death caused by the negligent 
act . . . of any employee of the Govern- 
ment while acting within the scope of his 

employment, under circumstances 
where the United States, if a private person, 
would be liable to the claimant for such 
damage in accordance with the law of 
the place where the act occurred. 
The United States shall be liable in re spect 
of such claims to the same claimants, in 
the same manner, and to the same extent 
as a private ‘ndividual under like circum- 
stances. 7 
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Subrogation Claims 


Fortified by the very broad language 
used in the act, insurance counsel in various 
parts of the country began to institute 
suits on subrogated claims against the 
government under the act. No sooner had 
the first of such suits been filed, than 
counsel for the companies received a rude 
shock in the form of a motion by the 
government to dismiss on the ground that 
the act did not pemit the assertion of 
subrogated claims thereunder. The shock 
was especially severe because for many years 
the legal and fiscal officers of the govern- 
ment and Congress itself had construed 
the Small Tort Claims Act and the other 
administrative claims acts above referred 
to, (and which contained similarly broad 
language to that used in the act), to include 
subrogated claims (36 Op. Atty. Gen. 553; 
19 Comp. Gen. 503; 21 Comp. Gen. 341; 
22 Comp. Gen. 611). 


Rusconi, et al. v. United States 


One of the first suits to be filed under 
the act was the Employers’ Fire case, supra. 
In the district court, the case was known 
as Rusconi, et al. v. United States, supra, 
and arose out of the following facts. In 
January, 1945, a United States Army air- 
plane, while engaged in training maneuvers, 
crashed into a building in which a restaurant 
business was being conducted. The crash 
resulted in the death of Tillie Rusconi, 
who was one of the proprietors of the 
restaurant, destruction of the restaurant's 
fixtures and stock, and damage to the build- 
ing. The administrator of the Estates of 
Tillie Rusconi, and others, instituted actions 
against the United States under the act. 
Certain fire insurance companies had issued 
policies of fire insuran¢e covering the build- 
ing, fixtures and stock in trade, and as 
a result of the crash and fire ensuing there- 
from paid losses to their insureds approxi- 
mating $50,000. They then filed motions 
for leave to intervene in the said suits 
filed by the Rusconis, et al., against the 
United States, claiming that by virtue of 
their loss payments, they had been sub- 
rogated, pro tanto, to the plaintiffs’ rights. 

In the district court, the government 
opposed the granting of the motions on 
the following grounds: (1) that statutes 
waiving sovereign immunity must be strictly 


construed and since the act did not ex- 
pressly grant consent to suit by subrogees 
it must be limited.in scope to the original 
property owner, (2) as a corollary to the 
foregoing, that the words “on account of 
damage to property” used in the act neces- 
sarily excluded subrogated claims, as such 
claims are not “on account of damage to 
property” but rather are “on account of 
payments under insurance policies” and (3) 
since subrogated claims are in the nature 
of assigned claims, they are barred by the 
Anti-Assignment Act (31 U. S. C. A. sec- 
tion 203), which act generally prohibits 
the assignment of claims against the govern- 
ment. The district court sustained the 
position of the government and denied the 
motion to intervene. 


Circuit Court's Decision 


The insurers appealed to the Circuit Court 
of Appeals. In the decision just handed 
down, that court held against the govern- 
ment on each point raised and reversed 
the order of the district court. On the 
applicability of the rule of strict construc- 
tion and the meaning of the words “on 
account of,” the Circuit Court had the 
following to say: 


“United States District Courts are given 
jurisdiction to render a money judgment 
‘on any claim’ against the United States 
‘on account of’ property damage or less 
or personal injury or death caused by the 
negligence of government employees. 

The words of the Act indicate a clear 
and sweeping waiver of immunity. appel- 
lant subrogees are claimants whose claims 
exist ‘on account of’ damage to property. 
There is nothing in the phrase ‘on account 
of’ to support the government’s contention 
that Congress intended the word ‘claimant’ 
as used in the statute to refer only to one 
originally sustaining the loss or injury. 

The Government has premised its position 
largely on the principle that statutes in 
derogation of sovereign immunity must be 
strictly construed. Where a statute con- 
tains a clear and sweeping waiver of im- 
munity from suit on all claims with certain 
well defined exceptions, resort to that rule 
cannot be had in order to enlarge the 
exceptions.” 

The court then discussed the historical 
background of the act, the purpose of the 
act and the prior administrative construc- 
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tion of the analogous Small Tort Claims 
Act, all of which it found to be entirely 
inconsistent with the narrow construction 
urged by the government: 


“The narrow construction urged by the 

Government finds no basis in the legisla- 
tive history of the Federal Tort Claims Act 
nor in a comparison with analogous federal 
legislation. Prior to the enactment of the 
Federal Tort Claims Act, certain categories 
of claims, not in excess of $1,000, were 
disposed of administratively by virtue of 
the Small Tort Claims Act. . . . The 
Small Tort Claims Act provided that the 
head of each department could determine 
any claim ‘on account of damage to or loss 
of privately owned property where the 
amount of the claim does not exceed $1,000’. 
In connection with this language, the prob- 
lem arose as to whether subrogated claims 
were included, and the Attorney General, 
on June 29, 1932, rendered an opinion that 
claims of subrogees were covered by the 
statute. (36 Op. Atty. Gen. 553) This 
interpretation of language nearly identical 
to that employed in the Federal Tort Claims 
Act was consistently followed by Congress 
in appropriating sums for the payment of 
subrogated claims thus certified; and more- 
over, a like interpretation was placed by 
the Comptroller General on other statutes 
in pari materia, containing the language 
‘on account of damage to or loss of 
privately owned property’. °. As a con- 
sequence of this practice of administrative 
and Congressional disposition of tort claims 
against the United States Congress was 
harassed by a myriad of time-consuming 
private claims. When the Legislative Re- 
organization Act of 1946, 60 Stat. 812, was 
passed, Congress shifted the burden of 
determining negligence claims to the Federal 
Courts in Title IV of that Act, namely, 
the Federal Tort Claims Act. Congress 
must have had in mind the existence of 
liability insurance and of the then existing 
practice in regard to subrogated claims. 
We think that with this historical back- 
ground the failure to expressly exclude sub- 
rogated claims is strong evidence of an 
intention to include them. It does not 
seem reasonable to suppose Congress in- 
tended to transfer the power of determining 
original claims to the Federal Courts and 
to retain for itself the determination of 
claims of subrogees.” 


The court also pointed out the close 
analogy between the act and the Suits in 
Admiralty Act, which latter act has always 
been construed to cover subrogated claims: 

“Our attention has been directed by 
counsel to comparisons between the Federal 
Tort Claims Act and the Tucker Act, 10 
Stat. 612, on the one hand, and the Suits 
in Admiralty Act, 46 U. S. C. A. sec. 742, 
on the other. We agree that the Suits in 
Admiralty Act is more nearly analogous. 
A comparison of the Federal Tort Claims 
Act with the Suits in Admiralty Act may 
reasonably lead to the conclusion that the 
language of the Tort Claims Act is broader. 
Hill v, United States, 74 F. Supp. 129. Both 
statutes employ the formula ‘where the 
United States, if a private person, would 
be liable’. It is not questioned that the 
Suits in Admiralty Act covers claims of 
subrogees.” 

The court disposed of the final contention 
of the government (the Anti-Assignment 
Act) in short order: 


“The Government finally seeks to invoke 
the limitations of the Anti-Assignment Act. 
31 U. S. C. A. sec. 203. That Act has 
reference only to voluntary assignments of 
claims against the United States, and not 
to transfers of title by operation of law.” 


Conclusion 


The importance of the ruling over the 
years, both to insurers and to the govern- 
ment, is apparent. There have already been 
a large number of subrogated claims, some 
of them quite substantial in amount, filed 
against the government. It seems reason- 
able to suppose that this decision will set 
a precedent that will be followed by the 
other federal circuit courts. Whether the 
government will petition the Supreme Court 
to grant certiorari and render a decision 
on this important question is not yet 
known, but in any event, the decision is 
a well-reasoned one and presents a clear-cut 
answer to the strained construction of the 
act urged by the government. There is 
therefore good reason to believe that if 
the Supreme Court grants certiorari the 
right of subrogation under the act will 
be upheld by that Court. 

[The End] 
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Bus Company’s Liability 
Passenger injured—Feet frostbitten 
(Ky.) 

Tire blowout (La.) 

Pedestrian injured—Crossing high- 
highway (N. H.) 

Waiting passenger injured 
from terminal platform (Va.) 


Fall 


Children Injured 
Crossing intersection (Wash.) 
Stepping into highway (Ala.) 
Damages—Facial scars (Minn.) 
“Foreign 


Federal Tort Claims Act 
country” construed (N. Y.) 


Highway Department's Liability — 


Weeds on curve (S. C.) 


Host’s Liability—Leaving road (N. H.) 


Husband’s Liability—Tort action by 
former wife (Mass.) 


Insurer's Liability 

Collision insurance—Standard mort- 
gage clause (Ala.) 

Dealer's policy- 
tor” (Tex.) 

Defense of suit—Nonliability— 
Waiver (Kan.) 

Employee exclusion clause (Va.). . 


“Use as demonstra- 
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Rear-End Collision—Temporary stop 
on highway (Pa.) 


Rescuer Injured—Shot by injured mo- 
torist (La.) 


Respondeat Superior — Selection of 
route (Ga.) 


Road Commissioner's Liability—Moral 
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“USE AS DEMONSTRATOR” 


(TEXAS) 


@ Dealer’s automobile policy 
Employees returning from dinner 


Two of plaintiff's salesman used a car 
to make a demonstration, but after failing 
to sell it drove to a place to dine before 
returning to plaintiff's place of business. 
On the return trip the car was damaged 
in a collision. The dealer’s automobile in- 
surance policy issued to plaintiff provided 
collision and other coverage on automobiles 
used as demonstrators. Applying a liberal 
construction of the word “used,” the court 
ruled that the automobile was used as a 
demonstrator by the salesmen, even though 
they did not go directly from plaintiff's 
place of business to the prospective pur- 
chaser and return directly after they failed 
to make a sale. Judgment for plaintiff 
was affirmed—Texas Lloyds v. Laird. 
Texas Court of Civil Appeals, First Su- 
preme Judicial District. March 25, 1948. 
29 CCH AvutomosiLe Cases 578. 

N. B. Holman, Houston, Texas, for Appellant. 

Nat Friedman, Houston, Texas, for Appellee. 


OHIO RESIDENTS 
IN PENNSYLVANIA ACCIDENT 


(PENNSYLVANIA) 
@ Service of process 


Plaintiffs, residents of Ohio, were in- 
jured when their automobile was struck 
by an automobile owned by a resident of 
Pennsylvania and driven by a resident of 
Oklahoma. The driver was served under 
Rule 2079 of the Pennsylvania Rules of 
Civil Procedure, and under the Act of 
May 14, 1929, as amended. Overruling 
defendant driver’s motion to dismiss or in 
lieu of dismissal to quash the return of 
service, the court ruled that a nonresident 
of Pennsylvania is entitled to the provisions 
of that state with respect to service upon 
another nonresident.—Neff et al. v. Hind- 
man et al. United States District Court, 
Western District of Pennsylvania. April 22, 
1948. 29 CCH AvutomosiLe CAses 588. 

Mercer & Buckley, Pittsburgh, Pennsylvania, 
for Plaintiffs. 


Dickie, Robinson & McCamey, Pittsburgh, 
Pennsylvania, for Defendants. 


HOST'S COUGHING SPELL 


(NEW HAMPSHIRE) 
@ Car leaving road 


As the automobile in which plaintiff was 
riding as a guest rounded a curve, defend- 
ant host was seized with a coughing spell. 
The automobile suddenly traveled toward 
the left of the highway and eventually left 
the road, striking a tree. The fact that 
defendant showed no signs of unconscious- 
ness at any time before the car left the 
road, and that he recalled having heard 
his daughter’s exclamation when it did so, 
tended to establish his consciousness up 
to that time. Since the evidence did not 
show that defendant’s coughing incapaci- 
tated him so far as to prevent him from 
slowing down or stopping until he was 
able to proceed in a normal way, it war- 
ranted a finding that defendant had failed 
to keep a suitable lookout and that reason- 
able care required him to take some suit- 
able precaution to keep the vehicle on the 
road. Exceptions to the denial of defend- 
ant’s motions for nonsuit, a directed ver- 
dict, to set aside the verdict and for 
judgment x. o. v. were overruled.—LaGasse 
v. LaPorte. New Hampshire Supreme Court. 
April 6, 1948. 29 CCH AutomosiLe CasEs 556. 

Chretien & Craig, for Plaintiff. 


Hughes & Burns, Donald R. Bryant, for De- 
fendant. 


USO ENTERTAINER INJURED 


(NEW YORK) 


@ Federal Tort Claims Act 
“Foreign country” construed 
Status of Saipan 


While plaintiff, a member of a USO 
camp show touring Saipan, was riding in 
an army jeep, driver, a member of the 
armed forces, negligently ran the jeep off 
the road and struck a tree. The United 
States moved for dismissal of the complaint 
on the ground that although the Federal 
Tort Claims Act includes as an employee 
of the government a member of the armed 
forces acting in the line of duty, the act 
does not apply to any claim arising in a 
foreign country. Plaintiff argued that 
Saipan had been owned by the United 
States after its capture from Japan. 
Occupation by the military forces of the 
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United States, however, did not change 
the status of Saipan from a foreign country 
to a territory of the United States since 
it was neither a component part nor a 
political subdivision. The complaint was 
dismissed.—Brunell v. United States of 
America. United States District Court, 
Southern District of New York. April 9, 
1948. 29 CCH AuvutomosiLe CAses 562. 
M. H. Rosenhouse, T. Bernard Eisenstein, for 
Plaintiff. 


John F. X, McGohey, United States Attorney, 
Nathan Skolnik, for Defendant. 


NURSE DISFIGURED 


(MINNESOTA) 
e Damages 


Plaintiff, a twenty-six-year-old,  un- 
married registered nurse, received perma- 
nent scars on the right side of her face, 
forehead and neck in a collision between the 
automobile in which she was a passenger 
and a truck owned by defendant. The 
court was of the opinion that a verdict of 
$15,740 was not excessive. The scars were 
a liability to one in the nursing profession. 
In fact, they were so disfiguring that she 
was rejected for her chosen profession as 
an airline stewardess. Judgment for plain- 
tiff was affirmed.—Nikkari v. Jackson et 
al. Minnesota Supreme Court. Filed 
April 9, 1948. 29 CCH AvutomosiLe CAsES 
437. 

Ryan, Ryan & Ryan, Brainerd, Minnesota, for 
Plaintiff, Respondent. 


Arnold C. Forbes, Bemidji, Minnesota, for 
Defendant, Appellant. 


TIRE BLOWOUT 





(LOUISIANA) / 
e Bus company’s liability 


On the return run of a round trip, a 
tire of defendant’s bus blew out, causing 
the bus to hit a bridge guard rail. The 
driver called a doctor, who arrived within 
a few minutes. Plaintiff failed to report 
any injury either to the doctor or upon 
cards which the driver passed out to pas- 
sengers. Defendant established its practice 
of making inspections of tires before the 
start of a round-trip run and of requiring 
drivers to make routine inspections at stops 


en route, as the driver did in this instance. 
The tire was relatively new, having sus- 
tained fifteen per cent tread wear and having 
been used for a distance less than thirty 
per cent of average service. Since the 
blowout resulted from a cut in the tread 
which was not easily discoverable upon 
inspection, judgment for defendant was 
affirmed.—Mahfouz v. Southern Bus Lines, 
Inc. Louisiana Court of Appeal, Second 
Circuit. December 17, 1947. Rehearing 
denied, February 2, 1948. 29 CCH Auto- 
MOBILE Cases 438. 

Gahagan & Pierson, Natchitoches, Louisiana, 
for Plaintiff, Appellant. 


Stafford & Pitts, Alexandria, Louisiana, for 
Defendant, Appellee. 


TRAFFIC OFFICER INJURED 


(PENNSYLVANIA) 


@ Traffic halted 
Negligence of passer 


Plaintiff, a plant guard and police officer, 
was injured in the early darkness of the 
morning while performing his assigned 
duties of directing vehicular traffic on the 
highway and aiding the passage of employ- 
ees from a stopped bus to the plant. At 
that moment a bus followed by some 
twenty vehicles stopped at the safety plat- 
form on the other side of the highwas-. 
For the purpose of signaling the vehicles 
to stop and not to pass around the bus, 
plaintiff, holding his flashlight behind him, 
began walking diagonally across the high- 
way. As he crossed the center line, he 
was struck from the right by defendant, 
who had swung around the first bus and 
the two or three vehicles which had stopped 
behind it. The evidence sufficed to show 
defendant’s negligence driving in the early 
darkness on the wrong side of a highway, 
greatly congested with traffic, which he 
carelessly tried to pass in his eagerness to 
move onward. Judgment for plaintiff was 
affrmed.—Shaffer v. Torrens. Pennsylva- 
nia Supreme Court, Western District. 
Filed April 22, 1948. 29 CCH AuTomoBILE 
Cases 562. 

John E. Evans, Jr., 302 Frick Building, Pitts- 
burgh, Pennsylvania, for Plaintiff, Appellee. 


Smith & Schermerhorn, Ralph K. Smith, Earl 
J. Schermerhorn, 604 Merchant Street, Ambridge, 
Pennsylvania, for Defendant, Appellant. 
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GUEST OF PERMISSIVE USER 
DRIVING 


(NORTH DAKOTA) 


e Insurer’s liability 
Omnibus clause 





Farrar agreed to furnish Shapiro, one of 
his salesman, with a car “to go out and do 
some business.” Shapiro had uninterrupted 
possession of the vehicle and assumed full 
liability for the cost of its maintenance 
and repair. One evening Persellin and two 
women were guests of Shapiro in the car. 
3ecause he was tired, plaintiff asked Per- 
sellin to drive. While the latter was driving, 
the car was involved in an accident, in 
which one of the women was injured. She 
recovered a judgment against Persellin, who 
then brought an action against defendant 
insurance company, which had issued a 
liability policy containing an omnibus clause 
to Farrar. Reversing a judgment for the 
insurer, the court held that because Shapiro 
was using the car with the permission of 
the named insured, Persellin, in aiding 
Shapiro in the permitted use, became a 
person legally responsible for such use. He 
was, therefore, an additional insured with- 
in the provisions and intent of the omnibus 
clause.—Persellin v. State Automobile In- 
surance Association. North Dakota Su- 
preme Court. Filed April 30, 1948. 29 
CCH Auvutomosite CAsEs 463. 

Lanier & Lanier, E. M. Stern, Fargo, North 
Dakota, for Plaintiff, Appellant. 


Day, Lundberg & Stokes, Grand Forks, North 
Dakota, for Defendant, Respondent. 


PEDESTRIAN 
STRUCK NEAR BUS STOP 


(NEW HAMPSHIRE) 
e Crossing highway 





When defendant’s westbound bus was 
over 500 feet to the east of plaintiff, plain- 
tiff saw it coming. Starting to cross the 
road, she walked north toward the bus 
stop on the north side of the highway. 
When she reached the center of the road, 
she noticed the bus approximately 300 feet 
away, and continued on her way. The bus 
driver admitted that although he knew her 
and also knew that she was “probably” a 
steady passenger on that bus, he did not 


see her until he was only two or three feet 
away, his view being obstructed by a line 
of traffic moving east. Plaintiff had the 
right to rely on careful driving toward 
her and to assume that she would be seen 
and not injured. She might reasonably 
expect the driver to be on the lookout for 
passengers and to slow down preparatory 
to stopping at the usual place. This he 
did not do, and the jury was at liberty to 
believe that inattention rather than ob- 
struction of his view or fault on the part 
of plaintiff was the cause of the injury. 
Judgment for plaintiff was affirmed.— 
O’Brien v. Public Service Company of 
New Hampshire. New Hampshire Su- 
preme Court. April 6, 1948. 29 CCH 
AUTOMOBILE CAsEs 565. 
Chretien & Craig, for Plaintiff. 


Wyman, Starr, Booth, Wadleigh & Langdell, 
for Defendant. 


WEEDS ON CURVE 


(SOUTH CAROLINA) 
@ Highway department’s liability 


Plaintiff's vehicle collided with an op- 
posing vehicle on the inside of a curve in 
the highway, plaintiff having moved to the 
left side of the road instead of keeping 
to his right. In an action against the 
highway department, plaintiff asserted that 
the right side of the road was so worn 
and washed out that it could not be 
traveled safely. Instead of successfully 
carrying the burden of proof of the absence 
of contributory negligence, plaintiff rather 
conclusively proved the contrary. He tes- 
tified that his vision was so obstructed 
by the growth at the edge of the road 
that he could see only about ten feet around 
the curve. Nevertheless, he had proceeded 
on the left of the road until the collision 
with the oncoming car, which was on its 
right side of the road and which he did 
not see until the moment of the collision. 
Judgment for defendant n. o. v. was af- 
firmed.—Sanders v. State Highway Depart- 
ment of South Carolina. South Carolina 
Supreme Court. Filed April 7, 1948. 29 
CCH Automosite Cases 553. 

J. Carl Kearse, Fred L. Hlers, Julius B. Ness, 
Bamberg, South Carolina, for Appellant. 

John M. Daniel, Attorney General, T. C. Cal- 
lison, Assistant Attorney General, Columbia, 


South Carolina; Crum & Crum, Denmark, South 
Carolina, for Respondent, 
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TORT ACTION BY FORMER WIFE 
(MASSACHUSETTS) 
@ Annulment of marriage 





After a marriage has been annulled, can 
a wife maintain an action against her for- 
mer husband for a tort committed during 
coverture? No cause of action arises in 
favor of either husband or wife for a tort 
committed during coverture, and this 
so even after divorce. Plaintiff argued that 
the decree of nullity effaced the marriage 
ab initio, and that therefore at the time 
of the accident the relationship of hus- 
band and wife did not exist. However, 
this doctrine has not always been applied 
unqualifiedly, and there has arisen an ex- 
ception based on equitable principles, at to 
transactions which have concluded 
and such things as have been done during 
the period of the supposed marriage. These 
things cannot be undone or reopened after 
the marriage has declared null and 
void. Applying this rule, the court held 
that plaintiff was not entitled to recover, 
and judgment was entered for defendant.— 
Callow v. Thomas. Massachusetts Supreme 
Judicial Court. Middlesex. April 1, 1948. 
29 CCH AvutomostLte Cases 571. 

M. H. Golburgh, J. Finks, for Plaintiff. 

K. C. Parker, for Defendant. 
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BOUNCING ON CROSSING 


(TEXAS) 
e Repairs in progress 
Discovered peril 


Plaintiff's wife, who was eight and one- 
half months pregnant, was bounced about 
and thrown against the steering wheel 
when she drove across a railroad crossing 
under repair. She delivered a_ stillborn 
child ten days later. Plaintiff testified 
that she had stopped ten or fifteen feet 
from the crossing, and that the section 
foreman had signaled her to proceed, where- 
defendant’s foreman testified that he 
had motioned to her to make a detour over 
another road. There was not sufficient 
evidence to support the issue of discovered 
peril since the condition of the crossing 
did not render it imminently dangerous to 
one proceeding in low gear, and since de- 
fendant’s foreman did not know of the 
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pregnancy. However, there was evidence 
to support the jury’s finding that the fore- 
man was negligent in failing to give reason- 
able warning. Judgment for plaintiff was 
affirmed.—Fort Worth & Denver City 
Railway Company et al. v. Capehart. Texas 
Court of Civil Appeals, Tenth Supreme 
Judicial District. April 1, 1948. 29 CCH 
AUTOMOBILE Cases 552. 


Holloway, Crowley & Hudson, 


Texas, for Appellants. 

Tyson, Dawson & Dawson, Corsicana, Texas; 
Gallagher, Francis & Bean, Dallas, Texas, for 
Appellee. 
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CHILD STRUCK 
STEPPING ONTO HIGHWAY 


(ALABAMA) 
e Contributory negligence 


Just plaintiff's ten-year-old son 
reached the edge of the road, his attention 
was attracted by a horn blown on a truck 
which traveling south. The child 
stopped and looked toward the north in 
the direction of the school bus, which was 
then in view. As stepped onto the 
highway, he was struck by a truck driven 
north by defendant Hamilton. The truck 
driver observed the child and knew that 
he had not seen the truck, yet failed to 
decrease his speed despite the fact that in 
violation of the statutory requirement the 
truck was not equipped with a horn. Plain- 
tiff’s demurrer to defendants’ plea that 
the child was contributorily negligent was 
properly sustained. The plea failed to allege 
that the child that 
intelligence and_ sensitiveness 


as 


was 


he 


discretion, 
to danger 
which the ordinary child of fourteen pos- 
Whether plaintiff was contributorily 
negligent in directing his son to cross the 
highway to his chum’s porch in order to 
shelter himself from rain or cold while he 
awaited the school bus, was a question of 
fact and not of law. Judgment for plaintiff 
was afirmed.—McGough Bakeries Corpo- 
Alabama Supreme 
29 CCH AvtTo- 


pc yssessed 


sesses. 


ration et al. v. Reynolds. 
Court. April 29, 1948. 
MOBILE CASEs 540. 

Peach & Caddell, Morgan County National 


Bank Building, Decatur, Alabama; St. John & 
St. John, Cullman, Alabama, for Appellants. 


Kenneth Griffith, Cullman, Alabama, Harris 
& Harris, Decatur, Alabama, for Appellee. 
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ADJUSTER’S OFFICE 
FILES SUMMONS 


(ILLINOIS) 


@ Illness of adjuster 
Default judgment 


While crossing an intersection, plaintiff 
was struck by defendant's automobile. 
A summons was issued and served upon 
defendant personally, but he failed to 
appear. A default judgment was entered 
against him. Subsequently, the court sus- 
tained defendant’s motion to vacate the 
judgment, and plaintiff appealed. Defend- 
ant asserted that he had been directed by 
his insurance adjuster to send or bring any 
summons to him. Defendant had mailed 
the summons to the adjuster’s office, but 
the adjuster was ill at the time and an 
inexperienced office worker filed the sum- 
mons instead of bringing it to anyone’s 
attention. Defendant was not diligent in 
following the advice of the adjuster instead 
of obeying the specific command in the 
writ of summons, and was held answerable 
for the consequences of his own negligence 
The order vacating the default judgment 
was reversed.—Gustafson  v Lundquist. 
Illinois Appellate Ce urt, Second District. 
April 20, 1948. 29 CCH Avtomontite CAsEs 
199. 

Edward S. Foltz, Jr., Rockford, Illinois, for 
Appellant. 

Maynard & Maynard. Frank E. Maynard, 
James F. Maynard, Rockford, Illinois, for Ap- 
pellee. 


FROSTBITTEN FEET 


(KENTUCKY) 
e Bus company’s liability 


Clad in nylon hose and very thin kid 
slippers, plaintiff walked a mile in twenty- 
two-degree weather on February 3, from 
her home in Scratch Ankle to the bus 
station where she took a bus to Knoxville. 
She made the return trip on February 5. 
Three days later, her feet became sore. 
Spots appeared on them, and they ached 
whenever they came in contact with heat. 
A doctor diagnosed her trouble as frost- 
bitten feet. The trial court erred in failing 
to sustain the bus company’s motion for 
a directed verdict, the evidence being in- 
sufficient to take the case to the jury. 
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The bus was new, air-conditioned, and 
equipped with the latest type of heaters 
controlled by a thermostat in the very part 
of the bus occupied by plaintiff. Neither 
she nor her husband had complained to 
the driver that the bus was cold, and the 
doctor was unable to state when the frost- 
bite occurred as plaintiff first visited him 
one month after she had ridden in the bus. 
Judgment for plaintiff was reversed.— 
Southeastern Greyhound Lines v. Sampson. 
Kentucky Court of Appeals. April 23, 
1948. 29 CCH AuvutTomosire Cases 544. 
R. W. Keenon, Lexington, Kentucky Roy E. 
Toombs, Barbourville, Kentucky, for Appellant. 


Sampson B. Knuckles, Barbourville, Kentucky, 
for Appellee. 


LOCK RIM FLIES OFF TRUCK TIRE 


(MICHIGAN) 


@ Rented truck 
Renter’s employee injured 

Plaintiff’s decedent, who was employed 
by a lumber company as a camp clerk, 
was fatally injured when the lock rim flew 
off of a truck tire which he, at the request 
of the driver, was helping to inflate. The 
accident occurred at the lumber company’s 
logging camp six or seven miles from the 
public highway In renting the truck to 
the lumber company, defendants retained 
no control ever ether the truck or the 
driver, who was employed by the lumber 
company. There was no basis for common- 
law liability since there was no evidence 
that the truck was in a defective condition 
at the time of rental or that defendants 
knew it would be operated by an incom 
petent, reckless or careless person Nor 
could there by any recovery under Section 
29 of Act No. 302, Public Acts of Michigan, 
1915, which applies only to the operation 
of motor vehicles on the public highways. 
The road from the highway to the camp 
was the lumber company’s private property 
Judgment was entered for defendants 
Kruutari, Admx. v. Hageny et al. United 
States District Court, Western District of 
Michigan, Northern Division. February 5, 
1948. 29 CCH Avutomosite CAses 546 
Edward W. Massie, Ironwood, Michigan; M. E. 
Nolan, Bessemer, Michigan, for Plaintiff 


Humphrey & Humphrey, Ironwood, Michigan, 
for Defendants. 
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PERSONAL USE OF TRUCK 
BY EMPLOYEE 


(LOUISIANA) 


e Insurer’s liability 
Omnibus coverage 





A truck operated by one of the plaintiffs 
ran into a cable that Robinson had 
stretched across the highway in an attempt 
to pull back on the road a truck owned 
by his employer which had been forced 
into a ditch by a passing motorist. Robin- 
son was engaged in a personal mission, 
and was not within the scope of his em- 
ployment at the time of the accident. The 
policy stated that “the purpose for which 
the insured automobile is to be used is 
‘commercial’ and in this same item the 
term ‘commercial’ is defined as ‘use princi- 
pally in the business occupation of the 
named insured including occasional 
use for personal pleasure, family and other 
business purposes.’” Under the express 
terms of the policy the court concluded that 
it was contemplated that use of the truck 
by Robinson would include its use for his 
personal convenience and family purposes. 
Judgment of the trial court for plaintiffs 
was affirmed—Stanley et al. v. Cryer 
Drilling Company et al. Louisiana Supreme 
Court. April 26, 1948. 29 CCH Avto- 
MOBILE CASES 568. 


INJURED MOTORIST 
SHOOTS RESCUER 


(LOUISIANA) 
e Temporary insanity 


Defendant Gunter’s car ran into the rear 
of a truck negligently parked on a high- 
way at night by an employee of defendants 
Wheless and Fisher. Plaintiff ran to the 
scene to give aid. While engaged in rescue 
efforts, he found a pistol in the car, which 
had caught on fire. He handed the pistol 
to Gunter, who, delerious and temporarily 
insane from the shock of the accident, 
fired at plaintiff. The bullet passed through 
plaintiff's ankle, causing serious injuries. 
Defendant excepted to the petition, arguing 
that the firing of the pistol by Gunter 
was an independent intervening cause which 
broke the causal chain from the original 


negligence of the truck driver. Overruling 
the exceptions, the court declared that the 
proximate cause of the injury to one who 
voluntarily interposes to save the lives of 
persons imperiled by the negligence of 
others is the negligence which causes the 
peril. If the actor’s negligent conduct 
brings about the insanity of another, he is 
liable for harm done by the deranged per- 
son to another. Since the defendant who 
injured plaintiff was temporarily insane, his 
act was not a superseding cause.—Lynch 
v. Fisher et al. Louisiana Court of Appeal, 
Second Circuit. March 27, 1947. Opinion 
on rehearing, April 1, 1948. 29 CCH Aurto- 
MOBILE CASEs 479. 

Foster, Hall & Smith, Shreveport, Louisiana, 
for Plaintiff, Appellant. 


Browne, Browne & Bodenheimer, Shreveport, 
Louisiana, for Defendants, Appellees. 


EMPLOYEE’S CHOICE OF ROUTE 


(GEORGIA) 
@ Respondeat superior 


Defendant motor company had finished 
repairing a car and ordered its employee, 
Barnett, to deliver the vehicle to its owner. 
3arnett, driving in excess of the speed 
limit, observed plaintiff walking across the 
street and then looked away. Before see- 
ing her again, he drove the automobile into 
her or so near her that he was unable io 
avoid striking her. Appealing from a judg- 
ment for plaintiff, defendants contended 
that Barnett had not been acting within 
the scope of his employment in that he 
had deviated from his course to go to a 
store for a can of milk for his sister’s 
baby. Since he had been instructed by his 
employer to go to a designated place in 
furtherance of his employer’s business, the 
instructions not specifying which of two 
or more feasible routes he should take, 
it was within his discretion, without devi- 
ating from his master’s business, to make 
the selection of routes himself. Judgment 
for plaintiff was affirmed.—Henry et al. v. 
Hoch et al. Georgia Court of Appeals. 
March 18, 1948. 29 CCH AUTOMOBILE 
Cases 429, 

Smith, Kilpatrick, Cody, Rogers & McClatchey, 


Hoke Smith, E. D. Smith, Jr., Atlanta, Georgia, 
for Appellants. 


Augustine Sams, James Barnett, Atlanta, 
Georgia, for Appellees. 
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WAIVER 
OF NONCOVERAGE DEFENSE 
a 

® Insurer’s liability 


While intoxicated, Striplin, who was an 
employee of an oil company, negligently 
drove his delivery tank wagon into the 
minor plaintiff, who was riding a motor- 
cycle. After recovering a judgment against 
Striplin, plaintiff filed a garnishment action 
against the insurance company which had 
issued a liability policy on the truck to the 
oil company. Since the insurance carrier 
represented Striplin in the damage action, 
without disclaimer of liability and without 
notice of reservation of right to assert 
noncoverage under the policy in any action 
against it, it waived the right to contend 
in the garnishment proceeding that the 
insured vehicle was not covered by the 
policy at the time of the accident. Judg- 
ment for the garnishee was affirmed.— 
Snedker, etc. v. Derby Oil Company, Inc., 
et al., Employers Liability Assurance Cor- 
poration, Ltd., Garnishee, Appellant. Kan- 
sas Supreme Court. April 10, 1948. 29 
CCH Avutomosite CAses 400. 

Roy C. Davis, Frank S. Hodge, Eugene A. 


White, Robert Y. Jones, Newlin H. Reynolds, 
Hutchinson, Kansas, for Appellant. 


Abraham Weinlood, Don Shaffer, Hutchinson, 
Kansas, for Appellee. 


TRUCK FAILS TO CLEAR VIADUCT 
(ILLINOIS) 
® Railroad’s liability 

Plaintiff’s truck-trailer, which was eleven 
feet in height, was damaged when it failed 
to clear defendant railroad’s viaduct. There 
were no signs on the viaduct or otherwise 
to indicate the vertical clearance. Gen- 
erally, a railroad is not liable where an 
overhead structure has been placed under 
due authority, constructed with reasonable 
skill and maintained in good repair. The 
county may have paved and repaved the 
road, raised its crown and reduced the 
clearance, but defendant could not be held 
negligent in failing to maintain the original 
clearance and could not be required to 
raise the viaduct. Since there was no 
statutory requirement that it do so, there 
was no negligence on the part of the rail- 





road in failing to post signs of the vertical 
clearance. Judgment for defendant was 
affirmed.—Carr v. Chicago and North 
Western Railway Company. Illinois Ap- 
pellate Court, First District. February 25, 
1948. Released March 25, 1948. 29 CCH 
AUTOMOBILE CASES 303 


PRIVATE CROSSING COLLISION 


(MISSOURI) 


® Public crossing nearby 
Extent of watchman’s duty 


Plaintiff was injured when the truck he 
was driving was struck by a passenger 
train of defendant railroad on the tracks 
of defendant Terminal Railroad Associ- 
ation. The jury returned a verdict in 
favor of defendant railroad and against 
Terminal. Since the duty of Terminal’s 
watchman at the nearby public crossing, 
so far as the general public was concerned, 
was limited to persons attempting to cross 
the tracks within the limits of the public 
crossing, and did not extend to persons 
such as plaintiff who were crossing the 
tracks over the private crossing to the 
north, plaintiff was not entitled to recover 
upon his theory that it was the duty of 
the watchman at the public crossing to 
warn him of the approaching train. Conse- 
quently, Terminal’s motion for a directed 
verdict should have been granted. The 
court did not order an outright reversal, 
but remanded the cause to afford plaintiff 
an opportunity to amend his petition and 
try his case on the theory that the private 
crossing had been so much and so con- 
tinuously used by the general public as 
to have charged Terminal with the duty of 
looking out for the safety of persons going 
upon it—Hein v. Chicago and Eastern 
Illinois Railway Company, Terminal Rail- 
road Association of St. Louis, Defendant, 
Appellant. St. Louis Court of Appeals, 
Missouri. March 16, 1948. 29 CCH AuvtTo- 
MOBILE CASES 335. 

Everett Hullverson, 722 Chestnut Street; Gregg 
W. Keegan, 818 Olive Street, Carroll C. Gilpin, 
Arcade Building; Forrest Boecker, 705 Olive 


Street, St. Louis, Missouri, for Plaintiff, Re- 
spondent. 

Jones, Hocker, Gladney & Grand, Lon Hocker, 
Jr., Vincent I. Boisaubin, 407 North Eighth 
Street, Arnot L. Sheppard, 302 Union Station, 
St. Louis, Missouri, for Defendant, Appellant. 
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MUTUAL INSURER 
DISTRIBUTES SURPLUS 


(NEW YORK) 
® Ex-policyholder’s claim 


Plaintiff, a taxicab owner, brought an 
action against defendant mutual insurance 
company, which had provided coverage on 
his vehicle during the calendar years 1942 
and 1943, to recover ten per cent of the 
annual premium paid by him on the policy 
issued for the year 1943, on the ground 
that he was unlawfully excluded from the 
distribution of the company’s accumulated 
surplus. As of December 31, 1942, the 
insurance company had an accumulated 
surplus. On December 29, 1943, it had 
applied to the Superintendent of Insurance 
for permission to distribute $20,000 of such 
surplus. Permission was granted by letter 
dated January 3, 1944. On January 6, 
1944, the board of directors adopted a 
resolution that there should be “a distri- 
bution of a portion of the company’s ac- 
cumulated surplus as of December 31, 1942, 
up to $20,000 . . . to present members 
of the company, who were covered by 
statutory automobile liability and property 
damage insurance with the company on or 
before December 31, 1942.” A judgment 
of dismissal was affirmed, the court holding 
that plaintiff was not a “present” member 
of the company at the time of the adoption 
of the resolution, and since his remedy 
was by way of a class action in the appro- 
priate forum for a mandatory judgment.— 
Birne v. Public Service Mutual Casualty 
Company, Inc. New York Supreme Court, 
Appellate Division, First Department. 
March 15, 1948. 29 CCH AUTOMOBILE 
Cases 310. 

John F. X. Finn, Henry Katz, C. J. Perni- 
corne, E. Edan Spencer, for Appellant. 

James L. Nelligan, for Respondent. 


ROAD COMMISSIONER'S LIABILITY 


(WEST VIRGINIA) 


® Absence of guard rails 
State’s moral obligation 


Did the failure of the state road com- 
missioner to provide guard rails and road 
markers and to paint a center line on the 
highway at the place where the automobile 


in which the six young decedents were 
riding left the road and went over an 
embankment constitute such negligence as 
would create a moral obligation on the 
part of the state to pay damages for the 
deaths? One of the administrators sought 
a writ of mandamus against the state 
auditor to compel the issuance of a war- 
rant on the state treasurer for payment 
of his claim, which had been recommended 
by the Court of Claims and appropriated 
for by the legislature. Ruling that there 
was no such moral obligation in this in- 
stance, the court pointed out that sufficient 
money never has been available to make 
the highways absolutely safe. “This being 
the situation, we do not mean to be heart- 
less or cynical when we say that every 
user of the highways travels thereon at 
his own risk.” The writs were refused.— 
State ex rel. Adkins, Admr. v. Sims, 
Auditor. West Virginia Supreme Court of 
Appeals. Filed November 4, 1947. 29 
CCH Auvtomosite Cases 480. 


ELEVEN-YEAR-OLD 
STRUCK IN INTERSECTION 


(WASHINGTON) 
® Contributory negligence 


Accompanied by two other boys, the 
eleven-year-old plaintiff got off the bus, 
went around it, and started across the 
street. When he was close to the center 
line of the street, one of the boys looked 
to his right, saw defendants’ automobile 
approaching and slowed down to await 
passage of the automobile. Plaintiff, how- 
ever, continued on his course and collided 
with the car. In view of plaintiff’s defec- 
tive eyesight, his handicap of epilepsy, and 
the fact that the boys crossing the street 
with him occupied a position to the right, 
which may have obstructed his view of 
defendants’ automobile coming down the 
hill, the question of his contributory negli- 
gence was for the jury. Judgment for the 
boy and his father was affirmed.—Hinckel, 
etc., et al. v. Steigers et al. Washington 
Supreme Court, Department One. March 
18, 1948. 29 CCH AvuromosiLe CAses 342. 


W. E. DuPuis, Lloyd Bever, for Appellants. 


Richard B. Ward, John J. Kennett, for Re- 
spondents. 
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MOMENTARY STOP ON HIGHWAY 


(PENNSYLVANIA) 


® Rear-end collision 
Intervening negligence 





Devlin, driving a tractor-trailer for the 
York Motor Express Company, stopped on 
the outermost lane of the four-lane high- 
way so that he could inspect the tires. 
He did not pull onto the berm because 
the shoulder dropped five inches below its 
junction with the concrete, and it would 
have been difficult for him to ascertain 
whether there was a flat tire. While he 
was making his inspection, a tractor-trailer 
driven by Trivel for Pioneer Paper Stock 
Company struck the rear of the standing 
trailer, pushing it over Devlin’s body. One 
of Pioneer’s employees, who was riding in 
the tractor-trailer with Trivel, was killed. 
His administratrix sought damages from 
York. Devlin’s momentary parking of his 
vehicle in the outermost lane in broad day- 
light in order to make a casual inspection 
of the tires, there being adequate room 
for the passage of other vehicles, did not 
constitute a violation of the code. His 
negligence, if any, was superseded by the 
intervening negligence of Trivel. The ver- 
dict in favor of York was reinstated.— 
Fritz, Admx. v. York Motor Express Com- 
pany et al. Pennsylvania Supreme Court, 
Eastern District. Filed March 22, 1948. 


29 CCH AvutTomosiLe CAsEs 339. 


William P. O'Neill, J. B. H. Carter, Evans, 
Bavard & Frick, 1335 Land Title Building, 
Philadelphia, Pennsylvania, for Appellant. 


Daniel G. Murphy, 1804 Finance Building; 
J. Paul Erwin, 935 Public Ledger Building, 
Philadelphia, Pennsylvania, for Appellee. 


WAITING PASSENGER 
FALLS FROM PLATFORM 


(VIRGINIA) 
e Bus company’s liability 


While plaintiff was walking from a bus 
across the loading platform, she stepped off 
its five and one-half-inch curb and fell 
into the driveway of the adjoining stall. 
The sawmill-tooth type of platform was 
the conventional design in common use at 
bus terminals, and there was no evidence 
that it would have been expedient or safer 
for the bus company to have used guard 
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rails or chains along the sides of the load- 
ing platform. When the accident occurred, 
plaintiff stated, she did not even know she 
was walking on a platform and hence made 
no effort to look down at the floor. The 
court concluded that plaintiff had failed 
to exercise reasonable care to observe the 
loading platform and the bus stall with 
the curbs between them in order to protect 
herself while moving about the terminal. 
Judgment for plaintiff was reversed.— 
Virginia Stage Lines, Inc. v. Newcomb. 
Virginia Supreme Court of Appeals. April 
26, 1948. 29 CCH AvutomosiLe Cases 525. 

Caskie, Frost & Watts, Royston Jester, Jr., 
for Plaintiff in Error. 


Perrow & Rosenberger, Irby Turnbull, for 
Defendant in Error. 


WRONGFUL DEATH 
OF DIVORCED HUSBAND 


(CALIFORNIA) 
© Effect of interlocutory decree 





A joint judgment was awarded the wife 
and infant son of the deceased, who was 
killed when his car crashed into one of 
two automobiles which had been forced 
to stop when a truck could not clear an 
underpass. The deceased and his wife had 
been living apart under an interlocutory 
divorce decree granted to her two months 
before the accident. Included in the decree 
was a written property agreement by which 
plaintiff wife waived all her claims and 
rights to alimony, maintenance, support, 
costs and inheritance from her husband’s 
estate. Since there was no evidence that 
plaintiff wife had suffered compensable 
detriment as provided by the Civil Code, 
she was not entitled to damages, and the 
judgment, which was joint and did not 
segregate the damages, was improper and 
uncertain. Furthermore, the trial court 
erred in instructing the jury, in effect, that 
plaintiff wife might be individually entitled 
to recover damages, and that a reconcili- 
ation at any time within twelve months 
from the granting of the interlocutory 
decree would have had the effect of nullify- 
ing and invalidating the property agreement 
and divorce proceeding. Although plaintiff 
wife testified that she had intended eventually 
to accept her husband’s proposed recon- 
ciliation, in order for an oral agreement 
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for reconciliation to abrogate a written 
separation agreement and property settle- 
ment, the oral agreement must be executed 
by a resumption of marital relations. Judg- 
ment for plaintiffs was reversed.—Luis, etc., 
et al. v. Cavin et al. California District 
Court of Appeal, Third District. March 29, 
1948. 29 CCH AvutTomosite CAseEs 578. 

Chester O. Hansen, John Said, Ray W. Hays, 
for Appellants. 


C. Ray Robinson, Russell F. King, Margaret 
A. Flynn, for Respondents. 


FLAMING SACK 
THROWN. AT EMPLOYEE 


(VIRGINIA) 
® Garnishment proceeding 
Exclusion clause 





Flippo refused to advance car fare to his 
employee, Braxton, at the end of the first 
working day, but agreed to transport him 
to a point where he could pick up a ride 
home from a friend. Motor trouble devel- 
oped. Flippo, having instructed Braxton 
to drive, stood on the running board and 
poured gasoline from a bottle into the 
carburetor. The truck caught fire. Flippo 
ordered Braxton to pull over to the side 
and stop, to hand him a crocus sack and 
to get out of the truck. When the sack 
caught fire, Flippo threw it against Braxton, 
who was standing on the ground nearby. 
Braxton sustained severe burns and in- 
juries, necessitating the amputation of a 
leg. After recovering a judgment against 
Flippo, Braxton garnished defendant com- 
pany, which- had issued coverage on the 
truck. The policy expressly excluded “any 
obligation for which the insured or any 
company as his insurer may be held liable 
under any workmen’s compensation law.” 
The right of control existed, the court 
concluded, and it would be utterly un- 
reasonable to hold that the employee re- 
lationship had ceased and that Braxton 
had become a mere member of the general 
public the very instant he got out of the 


truck on the instruction of Flippo and 
stood nearby on the ground. Judgment 
for plaintiff was reversed and the cause 
remanded with instructions to grant the 
insurer's motion for summary judgment.— 
State Farm Mutual Automobile Insurance 
Company v. Braxton et al. United States 
Circuit Court of Appeals, Fourth Circuit. 
April 1, 1948. 29 CCH AvutTomosiLe CAses 
332. 

Ralph T. Catterall, Williams, Mullen & Hazel- 
grove, Guy B. Hazelgrove, for Appellant. 

George E. Allen, Jr., George E. Allen, Allen 
& Allen, M. J. Fulton, for Appellees. 


MORTGAGOR BREACHES 
POLICY PROVISION 


(ALABAMA) 
® Collision insurance 
Mortgagee’s rights 


The automobile collision insurance policy 
issued by defendant to Ezell did not apply 
while the vehicle was being used in any 
illicit trade or transportation. While the 
car was being used in the transportation 
of contraband liquor, and while Ezell was 
being pursued by officers of the law, it 
collided with an object. Plaintiff, holder 
of a chattel mortgage on the car, brought 
suit against the insurer. Under the loss- 
payable clause the interest of the mortgagee 
was not invalidated by any act or neglect 
of the mortgagor or owner of the car. 
Therefore, the insurer was obligated to pay 
the mortgagee, regardless of any action of 
the mortgagor-owner defeating a right of 
recovery on his part. Judgment for plain- 
tiff was affirmed.—Piedmont Fire Insur- 
ance Company v. Fidelity Mortgage Com- 
pany of Alabama. Alabama Supreme 
Court. April 15, 1948. 29 CCH Auro- 
MOBILE CASES 456. 

Joseph S. Mead, 512 Jackson Building, Bir- 
mingham, Alabama, for Appellant. 


Lange, Simpson, Robinson & Somerville, 1029 
Frank Nelson Building, Birmingham, Alabama, 
for Appellee. 
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What the Freight Will Bear 


Insurance is now available for air carriers at a premium to be determined 


on revenue per passenger mile. 


to correlate insurance cost and carrier revenue. 


All exposures will be covered. The object is 


A large contract has already 


been signed covering five large Scandinavian airlines. 
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Page 
Boiler Insurance 


Coverage of Policy—Power house ex- 


loston (Wis ) 
Crop Insurance 


Price Determination (Ark.) 


Fire Insurance 


Premiums—V alidity of installment plan 
(Va.) 


Rates — Validity of reduction order 
(D. C.) 517 


Rival Claimants—Owner v. leaseholder 
(Cal.) 520 


DUEL 


FAILURE TO REPORT SALE 
OF PROPERTY : 





(TEXAS) 
® Insurer’s liability 
Standard Mortgage Clause 


A fire insurance policy issued to Richard 
Valentine contained a Standard Mortgage 
Clause, which provided that the insurance 
would be null and void as to the interest 
of the mortgagee if the latter failed to 
notify the insurer of any change of owner- 
ship or occupancy or increase of hazard 
which came to its knowledge. Plaintiff 
mortgagee sought to avoid the effect of its 
failure to notify defendants of a change in 
ownership of the property, which later was 
totally destroyed by fire, by arguing that 
since the change did not increase the 
hazard, defendants were not injured by the 
failure to notify them. The Standard 
Mortgage Clause constituted a separate 
and independent contract between the 
mortgagee and defendants under which 
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Page 
Standard Mortgage Clause—Failure to 
report sale of property (Tex.) 
Suspension of Coverage—Property en- 
cumbered by mortgage (Cal.) 
Inland Marine Insurance 
Bailee’s Customer Policy- -Gross re- 
ceipts—Fraud in reporting (Okla.) 
Transportation Policy—Drilling equip- 
ment lost in cave-in (Tex.) 
Reinsurance 
Treaty—Failure to arbitrate (N. Y.) 
Windstorm Insurance 


Proofs of Loss Admissibility (Mo.) 
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the mortgagee assumed the duty of giving 
notice of a change of ownership, which 
obligation it failed to fulfill. The result 
was not dependent upon whether or not 
the hazard was increased. Judgment for 
defendants was affirmed—Rio Grande 
National Life Insurance Company v. Hard- 
ware Dealers Mutual Fire Insurance Com- 
pany et al. Texas Court of Civil Appeals, 
Amarillo. March 1, 1948. 6 CCH Fire 
AND CASUALTY CASEs 638. 


William M. Dallas, 
pellant. 

Thompson, Knight, Harris, Wright & Weis- 
berg, Dallas, Texas, for Appellees. 


Bates, Texas, for Ap- 


VALIDITY 
OF RATE REDUCTION ORDER 


(DISTRICT OF COLUMBIA) 
® Fire insurance 





One hundred seventy-three fire insurance 
companies obtained a judgment setting 
aside an order of the Superintendent of 


COO UUANANNAAUAAUNN AAA ETETTEGENENEONNGANUAAUOUAU OUT econ neegeneeneeeae eaten tone UOMO ENDGLONNGUAvOOOGdOOOUoooooaooecoqnnecsqoenenneegeveeanetetdouicedsusdvasconnqcacennonnuenacanaeaecsecnencenenncvensansvngevasonetgevacaeasacaevnecsesnssevsneeeeenenaverencnsnitiy 


FIRE AND CASUALTY 


PAGE $17 





PALL 


Insurance reducing fire insurance rates and 
permanently enjoining its enforcement. The 
lower court was of the opinion that the 
order was invalid because the procedure 
before the superintendent failed to include 
a hearing which met the requirements of 
due process, Although it was correct in 
holding that a full hearing in the judicial 
sense was required, it was in error in hold- 
ing that the hearing must be afforded in 
the administrative process. Since the lower 
court failed, however, to determine the 
issue of confiscation and did not dispose 
of the other phases of the issue of sub- 
stantive validity of the superintendent’s 
order, the judgment was reversed and the 
cause remanded for further proceedings.— 
Jordan, Superintendent of Insurance of 
the District of Columbia v. American Eagle 
Fire Insurance Company et al. United 
States Court of Appeals, District of 
Columbia. April 12, 1948. 6 CCH Fire 
AND CASUALTY CASES 625. 

Lloyd B. Harrison, Special Assistant Corpo- 
ration Counsel, Vernon E. West, Corporation 
Counsel, Chester H. Gray, Principal Assistant 


Corporation Counsel, Oliver Gasch, Assistant 
Corporation Counsel, for Appellant. 


Abraham Kaplan, Paul B. Cromelin, Francis 
C. Brooke, George I. Gross, for Appellees. 


TOWER DAMAGED BY WIND 


(MISSOURI) 


® Windstorm insurance 
Admission of proofs of loss 


The owner and occupier of a building 
sought recovery for damage sustained when 
an alleged windstorm blew down a wooden 
cooling tower on top of the two-story 
structure. The insurers contended that 
the tower fell as a result of frost, faulty 
construction and deterioration, since the 
wind that day was not sufficiently strong 
to blow down the tower. They further 
asserted that the trial court erred in admit- 
ting in evidence proofs of loss, with 
attached statements of the loss claimed, 
as evidence of the damage sustained. Sus- 
taining defendants’ contention with refer- 
ence to the proofs of loss, the court held 
that a proof of loss may be admitted for 
the purpose of showing compliance with 
the insurance contract where noncompli- 
ance, by a failure to file a proof of loss, is 
at issue, but they are not admissible for 


any other purpose. Judgment for plaintiffs 
was reversed and the cause remanded.— 
Metropolitan Ice Cream Company et al. 
v. Union Mutual Fire Insurance Company 
et al. St. Louis Court of Appeals, Missouri. 
Filed April 20, 1948. 6 CCH Fire Anp 
CASUALTY CASEs 633. 

Victor Packman, Melvin L. Newman, 1096 Ar- 


cade Building, St. Louis, Missouri, for Plain- 
tiffs, Respondents. 


Sievers & Reagan, Adolph K. Schwartz, Frank- 
lin E. Reagan, 1515 Paul Brown Building, St. 
Louis, Missouri, for Defendants, Appellants. 


EQUIPMENT LOST IN CAVE-IN 


(TEXAS) 


® Transportation policy 
Coverage construed 


Plaintiff lost certain drilling machinery 
and equipment which sank into a crater 
when the earth caved in. A transportation 
policy issued by defendant insured the prop- 
erty in case of loss, whether in transit or 
otherwise, anywhere within the continental 
United States and Canada. A declaration 
that the policy would not be valid “unless 
endorsement issued by this company is 
attached hereto” followed. The endorse- 
ment listed eleven different risks against 
which the policy insured and then listed 
the risks against which the policy did not 
insure. A cave-in or cratering was not 
enumerated in the endorsement as one of 
the eleven specific risks covered. The lower 
court held that the insertion of the language 
“or otherwise within the limits of the 
Continental United States and Canada” 
had the effect of extending complete cover- 
age except as expressly limited by the 
exclusions. This was error. In no sense 
did the language change the nature of the 
risks insured against, but merely enlarged 
the printed provision so as to insure the 
property when in transit or at rest. Judg- 
ment for the insured was reversed.— 
National Surety Marine Insurance Cor- 
poration v. Failing. Texas Supreme 
Court. April 7, 1948. 6 CCH Fire AND 
CASUALTY CASEs 643. 

Vinson, Elkins, Weems & Francis, W. W. 


Deakins, C. M. Hightower, Houston, Texas, for 
Petitioner. 

Andrews, Kueth, Campbell & Bradley, T. D. 
Anderson, F. L. Andrews, Houston, Texas, for 
Respondent. 
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VALIDITY 
OF INSTALLMENT PREMIUM PLAN 


(VIRGINIA) 
® Statute violated 


The Virginia Association of Insurance 
Agents appealed from an order of the 
State Corporation Commission approving 
a premium installment plan for use by the 
Insurance Company of North America and 
certain allied companies writing fire insur- 
ance in Virginia. Under the plan, one 
desiring to procure fire insurance protec- 
tion for a term of more than one year, 
may pay the premium in annual install- 
ments instead of paying the full premium 
within a short time after the issuance of 
the policy. The policy is written at the 
reduced premium applicable to a contract 
for a term of years, and the policyholder 
is required to pay a small carrying charge 
for the privilege of paying the main prem- 
ium in installments. Reversing the order 
of approval of the plan, the court held 
that it violated Code 4226-a, which requires 
that “there shall be collected at the time 
the contract is written, issued or delivered, 
or within a reasonable time thereafter, the 
full premium on such contract.”—Virginia 
Association of Insurance Agents v. Com- 
monwealth of Virginia, etc., et al. Virginia 
Supreme Court of Appeals. April 26, 1948. 
6 CCH Fire anp CASUALTY CASEs 649. 

T. Nelson Parker, for Appellant. 

Bowles, Anderson & Boyd, Roscoe R. Koch, 


Charles F. Littlepage, Robert B. Ely III, for 
Appellees. 





REINSURANCE TREATY 





(NEW YORK) 


® Attachment of funds 
Failure to arbitrate 


A New York insurance company entered 
into a treaty with a Chinese insurance 
company for the reinsurance of certain 
risks. Under the treaty defendant Chinese 
company was to pay to plaintiff certain 
premiums, and plaintiff was to reimburse 
defendant for losses, Payment was to be 
made by plaintiff if losses exceeded prem- 
iums, or by defendant if the accrued prem- 
iums exceeded losses. As a result of rulings 
promulgated by the Chinese government, 
defendant was unable to make payments 


to plaintiff, who brought suit for the bal- 
ance due and procured and ex parte warrant 
of attachment against the property of de- 
fendant in the New York City branch of 
the Bank of China. The treaty of re- 
insurance contained an arbitration clause, 
which provided that any question arising 
as to the meaning of or in any way re- 
lating to the agreement would be settled 
by arbitration in Chunking, and the obtain- 
ing of an award was a condition precedent 
to any right of action in respect of any 
claim. Affirming the trial court’s order, 
the court held that it could not be said 
that a plaintiff fails to state a prima facie 
cause of action merely because the contract 


‘contains an agreement to arbitrate. De- 


fendant’s sole remedy is to apply for a 
stay of plaintiff's action until arbitration 
is had.—American Reserve Insurance Com- 
pany v. China Insurance Company, Limited. 
New York Court of Appeals. April 22, 
1948. 6 CCH Fire Aanp Casuatty CASES 
661. 


James B. Burke, for Appellant. 
Arnold T.. Koch, for Respondent. 


PROPERTY ENCUMBERED 
BY MORTGAGE 


(CALIFORNIA) 


® Fire insurance 
Suspension of coverage 


The fire policies insuring plaintiffs’ res- 
taurant equipment contained the statutory 
chattel mortgage clause, which provided 
that unless otherwise agreed in writing, 
the policy was suspended, “if the property 
is or becomes encumbered by a chattel 
mortgage.” At the time of the fire the 
property was encumbered by a chattel 
mortgage which was executed prior to the 
issuance of the policies but recorded after- 
wards. Plaintiffs’ argument that when the 
chattel mortgage has been executed before 
issuance of the policies, they are not void 
if the insurer made no inquiry regarding 
the insured’s title, was held to be without 
application. The encumbering of the prop- 
erty does not operate to void the insurance, 
but merely to suspend it during the con- 
tinuance of the encumbrance. The policy- 
holder is presumed to know that his cover- 
age has been suspended; it is his duty to 
notify the insurer and request an appro- 
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priate endorsement. Since there had been 
no agreement waiving the chattel mort- 
gage provision, recovery was barred. Judg- 
ment for defendants was  affirmed.— 
Gawecki et al., d. b. a. Skylark Cafe & 
Restaurant v. General Insurance Company 
of America et al. United States Circuit 
Court of Appeals, Ninth Circuit. May 5, 
1948. 6 CCH Fire anp Casua.ty CASEs 663 

George Penney, Robert M. Newell, 
geles, California, for Appellants. 

E. Eugene Davis, W. W. 
Angeles, California, for 
Company. 

Angus C. McBain, Los Angeles, California, for 
Dubuque Fire & Marine Insurance Company of 
Dubuque, Iowa. 


Los An- 
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COTTON CROP LOSS 


(ARKANSAS) 


® Federal crop insurance 
Time of price determination 


Having suffered a loss in yield of his 
1946 cotton crop, plaintiff furnished proofs 
of loss on November 12, received certificates 
of indemnity, and on January 6, demanded 
the cash value of the cotton. Subsequently, 
plaintiff alleged that prior to October 9, 
he had given notice of his probable loss 
and defendant had inspected his crops, 
seventy per cent of which were harvested; 
that on October 9, he requested defendant 
to fix the price upon the estimated defi- 
ciency by selling the approximate amount 
of cotton he might be entitled to receive, 
the exact amount to be determined and 
final adjustment made when he completed 
his harvest and when final proofs of loss 
had been furnished and approved; and 
that had defendant complied with his re- 
quest he would have received 42.65 cents 
a pound for the cottpn rather than 34.40 
cents, the market value on January 6. 
According to the terms of the contract, 
the insured agreed that any loss sustained 
would be deemed to have occurred at the 
completion of weighing in or disposal of 
his crop and that the amount of loss should 
be payable after proofs of loss were furn- 
ished and approved. Having accepted pay- 
ment, plaintiff could not assert subse- 
quently that he was not paid in full be- 
cause defendant might have sold cotton 
for his account at a better price than was 
later obtained. Judgment of dismissal was 


PL Lee 


affirmed.—Scaife v. Federal Crop Insurance 

Corporation. United States Circuit Court 

of Appeals, Eighth Circuit.. April 13, 1948. 

6 CCH Fire ANp CASUALTY CAsEs. 659. 
G. B. Oliver, Jr., for Appellant. 


G. D. Walker, Assistant United States At- 
torney, James T. Gooch, United States Attorney, 
for Appellee. 


OWNER AND LEASEHOLDER 
DISPUTE PROCEEDS 


(CALIFORNIA) 


® Declaratory judgment 
Insurable interest 
Apportionment of loss 


In July, 1945, defendant Smith, the owner 
of a building, obtained a fire insurance 
policy from the Fireman’s Fund Insurance 
Company. In July, 1946, defendant Jim 
Dandy Markets, Inc., the leaseholder, ob- 
tained from plaintiffs two fire policies on 
the building, which was destroyed by fire 
in January, 1947. Both defendants claimed 
the proceeds, and plaintiffs and the Fire- 
man’s Fund Insurance Company, disput- 
ing the question of apportionment of the 
loss, sought a declaration of rights. The 
court rejected Smith’s contention that the 
assignment of lease carried only the busi- 
ness stock in trade and fixtures on. the 
premises and did not convey any right, 
title or interest to the building. Under 
California law, the vendee under conditional 
sales has an insurable interest as the sole 
owner of the property. Furthermore, 
under both California law and the general 
law of insurance, the contracts between 
plaintiffs and defendant Jim Dandy 
Markets, Inc., and the insurance contract 
between defendant Smith and defendant 
Fireman’s Fund Insurance Company are 
distinct and separate contracts and are not 
governed by any apportionment clause con- 
tained in them. The loss payable under 
the policies totaling $25,000 was due from 
plaintiffs to defendant Jim Dandy, and the 
latter was not entitled to any of the pro- 
ceeds of the policy issued to Smith by 
defendant Fireman’s Fund Insurance Com- 
pany.—Central Manufacturers’ Mutual In- 
surance Company et al. v. Jim Dandy 
Markets, Inc., et al. United States Dis- 
trict Court, Southern District of Califor- 
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nia, Central Division. April 15, 1948. 6 
CCH Frre anno Casuatty Cases 640. 

Thomas P. Menzies, Harold L. Watt, Los 
Angeles, California, for Plaintiffs. 


Harry G. Sadicoff, Los Angeles, California, for 
Defendant Jim Dandy Markets, Inc. 


Hindman & Davis, E. Eugene Davis, Los An- 
geles, California, for Defendant Fireman’s Fund 
Insurance Company. 


Clyde Thomas, Milan Medigovich, Los An- 
geles, California, for Defendant Smith. 


POWER HOUSE EXPLOSION 


(WISCONSIN) 


® Insurers’ liability 
Pro rata clauses 


Defendant Hartford contended that it 
was not liable under a policy issued by it 
to plaintiff, whose paper plant power house 
was damaged by an explosion. The policy 
covered loss to property directly damaged 
by a “sudden and accidental tearing asunder 
caused by pressure of steam, water or 
other liquids” to an object. “Object” was 
defined to include piping and fittings but 
did not include the feed water heater. The 
jury found that the explosion of the cast 
iron fittings in the suction line which ex- 
tended from the bottom of the feed water 
heater down to the pumps was the proxi- 
mate cause of the explosion of the heater 
and that Hartford was liable for all dam- 
age that might be traceable to the explosion 
of the heater. Plaintiff was also covered 
by a fire policy with extended coverage 
issued by defendant Continental. Hartford’s 
theory—that it was liable only for the 
portion of the joint loss that the amount 
which would have been payable under its 
policy, had no other insurance existed, bore 
to the combined total of said amount and 
the whole amount of such other valid and 
collectible insurance—would leave the in- 
sured not fully indemnified. Continental’s 
policy also contained a pro rata clause. 
Properly construing the two pro rata 
clauses, Continental and Hartford should 
each pay $37,597.09.—Bergstrom Paper 
Company v. The Continental Insurance 
Company of the City of New York et al. 
United States District Court, Eastern Dis- 
trict of Wisconsin. Filed January 19, 1948. 
6 CCH Fire aANp CASUALTY CASEs 656. 


FRAUD IN REPORTING 
GROSS RECEIPTS 


(OKLAHOMA) 
® Bailee’s customer policy 


The premium rate for the bailees’ cus- 
tomer policy issued to defendant laundry 
was based on a percentage of each $100 of 
gross receipts from operations. During the 
period from the issuance of the policy to 
the date of the fire, the laundry company 
intentionally and fraudulently reported its 
gross receipts in amounts substantially less 
than the actual amounts received. The 
insurance company sought rescission and 
recovery of the amounts paid out under 
the policy. In a second cause of action, 
it alleged that it had assumed an excess 
risk and was entitled to recover from the 
laundry fifty-seven per cent of the amounts 
paid to customers; and in a third cause 
of action, it sought, in the alternative, the 
recovery of the unpaid premiums. The 
trial court, holding that the measure of 
damages for the fraud was the balance of 
the premiums due, awarded the insurer 
judgment on its third cause of action for 
the amount of unpaid premiums. On 
appeal by the insurance company, the court 
held that although the laundry breached 
its promissory warranty to report monthly 
the amount of its gross receipts, it afforded 
no ground for cancellation because the in- 
surer affirmed the contract by continuing 
to pay the loss claims after knowledge of 
the fraud. But the judgment for the un- 
paid premiums nowise compensated the in- 
surer for the fraud. It was entitled to 
restitution to the extent of fifty-seven per 
cent of the amount paid out under the 
policy for loss of customers. Judgment 
of the lower court was reversed and re- 
manded.—The Automobile Insurance Com- 
pany of Hartford, Connecticut v. Barnes- 
Manley Wet Wash Laundry Company et al. 
United States Circuit Court of Appeals, 
Tenth Circuit. April 30, 1948. 6 CCH 
Fire AND CAsuALtTy CASEs 651. 

W. E. Green, Robert W. Woolsey, J. C. 
Farmer, for Appellant. 


Robert S. Trippet, Rodolf, Pinson & Lu- 
pardus, M. C. Rodolf, Paul Pinson, for Appellees. 
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Accident Insurance 
“Burning of building” (Tex.) 
Death in Puerto Rico—“Unmited 
States” defined (N. Y.) 
Leg amputated—Pre-existing condi- 


tion (Ill.) 


526 


Aviation Riders 
“ Aeronautic 


(Pa.) 
Place of contract (Minn.) 


casualty’ construed 


Crew Life and Injury Policy—‘Re- 
straint and warlike operations” 


(N. Y.) 
Death Benefits 
Change of beneficiary—By-law re- 
quirements—W aver (IIl.) 
Divorced wife's rights (Pa.) 


526 
522 


Double Indemnity — Morphine injec- 


tions—Pneumonia (Okla.) 530 


Page 

Existence of Contract—Delay in rejec- 
tion (Kan.) 

Limitation of Liability—Heart disease 
—Status of hypertension (Mo.) 

National Service Life Insurance — 
Widow's claim—Community funds 
(Cal.) 

Proceeds of Policy—Exemption from 
creditors (N. Y.) one 

Sound Health Clause 
Violation—Burden of proof (Tenn.) 


529 


Documentary evidence — Conclu- 
siveness (Mo.) 
Estoppel (Ohio) 
Total Disability 
Proofs of loss—Sufficiency (Iowa) 
Shoemaker—Heart trouble (N.Y .) 
Total and Permanent Disability 
Delayed proof (Ohio) 
Due proof — Unverified declaration 
(N. Y.) 
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DIVORCED WIFE'S RIGHT 
TO DEATH BENEFITS 


(PENNSYLVANIA) 
e First wife v. second wife 





Plaintiff was the wife of the deceased 
when he became a member of defendant 
association upon an application in which 
he designated her as the beneficiary to 
receive the benefit payment in the event 
of his death. Later she secured an ab- 
solute divorce. The deceased married de- 
fendant but made no change in _ the 
designation of his beneficiary prior to his 


death. Defendant argued that plaintiff 
automatically disqualified herself as bene- 
ficiary when she secured an absolute divorce 
from the deceased and that the death bene- 
fit, for want of a qualified designated bene- 
ficiary in the certificate, passed to herself, 
as widow, under by-law twenty-four of 
the association. A provision in the appli- 
cation provides for disposition in the event 
the designated beneficiary is incapacitated 
for executing the requisite receipt, but there 
was no attempt to define what constituted 
incapacity. As there was no statute or 
general principle of law and no by-law, 
rule or regulation of the association dis- 
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qualifying plaintiff, a divorced wife, as bene- 
ficiary, judgment for plaintiff was affirmed. 
—Thomas v._ Robinson. Pennsylvania 
Superior Court. Filed April 13, 1948. 13 
CCH Lire Cases 81. 


Henry W. Koons, Thad S. Krause, 805 Harri- 
son Building, Philadelphia, Pennsylvania, for 
Appellant. 


Edward I. Weisberg, 1008 Lafayette Building, 
Philadelphia, Pennsylvania, for Appellee. 


VALIDITY OF AVIATION RIDER 


(MINNESOTA) 
@ Minnesota v. Massachusetts contract 





The aviation exclusion rider in the de- 
ceased’s policy provided that the insurer’s 
liability was limited in the event of death 
resulting “from being in or on, or operating 
or handling, whether as a passenger or 
otherwise, any kind of aircraft, or from 
falling therefrom or therewith.” The lower 
court directed a verdict for the beneficiary, 
ruling that the rider went beyond the 
statutory provision for policies to be issued 
in hazardous occupations and was invalid 
in Minnesota. Error was assigned on the 
holding that the policy was a Minnesota 
contract. The insurer argued that the 
policy was a Massachusetts contract be- 
cause a binding receipt had been issued 
upon the signing of the application, which 
provided that the insurance would be in 
force and effect from the: date of the 
medical examination if the application was 
accepted at the home offce. The court 
was not impressed with the contention. 
“When an insurance company comes into 
Minnesota to do business, agrees to abide 
by its laws, and while exercising that 
privilege, solicits business therein, it will 
not be allowed to evade our laws by a 
statement in the contract which, in effect, 
attempts to provide that the contract shall 
be deemed to be made in another state.” 


Judgment for plaintiff was affirmed.— 
Onstad v. State Mutual Life Assurance 
Company of Worcester, Massachusetts. 


Minnesota Supreme Court. Filed April 9, 
1948. 13 CCH Lire Cases 98. 


Bundlie, Kelley, Finley & Maun, Mandt Torri- 
son, William Eckholdt, 425 Hamm Building, St. 
Paul 2, Minnesota, for Respondent. 

Doherty, Rumble, Butler & Mitchell, E. 1006 


First National Bank Building, St. Paul 1, Min- 
hesota, for Appellant. 
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HEALTH ON DELIVERY DATE 


(OHIO) 
@ Estoppel 





The insured died in December, 1946, as 
a result of a cerebral hemorrhage. In 
June, 1946, he had consulted a physician 
who told him that he had a 
suggestive of cardio-vascular 
prescribed a sedative and rest. Defendant 
refused payment of the amount of the 
policy on the ground that the insured was 
not in sound health on the date of its 
delivery, August 26, 1946. But since a 
full and complete copy of the application 
was not attached to the policy, the insurer 
was estopped by statute from denying the 
truth of the application. It might 
be argued that the disease from which the 
physicians stated the insured was suffering 
could not be cured and that the cause of 
death was directly attributable thereto, and 
that he must have still been suffering from 
it on August 26, 1946, but this ignores the 
definite fact that the insurer was estopped 
to deny that the insured was in sound 
health on August 20, 1946, the date of the 
application. Since there was no evidence 
that after the date of the application or 
that on the date the policy became effec- 
tive the insured was not in sound health, 
plaintiff's motion for judgment n. o. v. 
should have been granted.—McAtee v. The 
Western and Southern Life Insurance Com- 
pany. Ohio Court of Appeals, First Appel- 
late District. April 19, 1948. 13 CCH 
Lire Cases 126. 


condition 
disease and 


John P. Bok, for Plaintiff, Appellant. 


Kyte, Conlan & Heekin, for Defendant, 
pellee. 


Ap- 


FEDERAL OR STATE LAW? 


(CALIFORNIA) 


@ National Service Life Insurance 
Premiums paid from community 
funds 





The insured’s widow claimed that since 
her husband’s service pay subsequent to 
their marriage was community property 
under California law, the proceeds of his 
National Service Life Insurance policy con- 
stituted community property in the amount 
which the total premiums paid from com- 
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munity funds bore to all premiums paid 
on the policy, and that she was entitled 
to such portion of the proceeds, notwith- 
standing the fact that the insured’s mother 
was designated beneficiary in the policy. 
The court stated that whether state law 
could control disposition of proceeds of 
policies issued pursuant to the National 
Life Insurance Act of 1940 depended upon 
the intent of Congress. What was the 
intent? A careful review of the provisions 
of the act persuaded the court that it was 
the purpose of Congress to provide in 
all details for the issuance and adminis- 
tration and settlement of service life insur- 
ance on a national basis. The proceeds 
were awarded to the insured’s mother.— 
Barton v. United States et al. United 
States District Court, Southern District of 
California, Central Division. Filed Febru- 
ary 5, 1948. 13 CCH Lire Cases 133. 
William E. MacFaden, 106 Emerald Street, 
Redondo Beach, California, for Plaintiff. 


James M. Carter, United States Attorney, 
Robert Komins, Assistant United States Attor- 
ney, Francis J. McGan, Attorney, Department 
of Justice, 600 Federal Building, Los Angeles 12, 
California, for Defendant United States. 


Meserve, Mumper & Hughes, Leo E. Anderson, 
555 S. Flower Street, Los Angeles 13, California, 
for Defendants Ferris and Barton. 


WHAT CONSTITUTES 
DUE PROOF? 


(NEW YORK) 


e Total and permanent disability 
Unverified declaration 


The insured’s policy contained a total 
and permanent disability clause, providing 
that disability would be considered total 
when there was any impairment of mind 
or body which continuously rendered it 
impossible for him ‘to follow a gainful 
occupation, and that total disability would, 
during its continuance, be presumed to be 
permanent if the disability was the result 
of conditions rendering it reasonably cer- 
tain that the disability would continue 
during the remaining lifetime of the insured 
or if the disability had existed continuously 
for ninety days. Letters written by the 
insured to the insurer under date of 
December 18, 1944, to August 22, 1946, 
stated that he paid the premium under 
protest and that he was totally and perma- 


VOUATAVUEOTATLETD ELE ELU ATED ALE TODD POA TA ETD ETAT EEA T AEE TETANY 


nently disabled. These letters, the court 
ruled, did not constitute due proof under 
the terms of the policy with defendant. 
Due proof means something more than 
the unverified declaration of the party in 
interest, whether formal or informal. Mere 
notice, intended to put the insurer on 
inquiry, is not sufficient. Proof means evi- 
dence in some form as is calculated to 
convince the mind of the truth of the fact 
alleged. The jury’s verdict for plaintiff 
was set aside and the motion to dismiss 
the complaint was granted.—Cobb v. The 
Mutual Life Insurance Company of New 
York. New York Supreme Court, Allegany 
County. Filed April 9, 1948. 13 CCH 
Lire CAseEs 131. 


John W. Hollis, Albert E. Hollis, for Plaintiff. 


Louis W. Dawson, Mandeville, Buck, Teeter 
& Harpending, Asbury H. Harpending, Charles 
Swartwood, Edward Voegeli, for Defendant. 


CHIEF OFFICER 


SHOT IN SHIP FRACAS 


(NEW YORK) 


e Crew life and injury policy 
“Restraint and warlike operations” 


The Baltic, a merchant ship of Panama- 
nian registry under a time charter to the 
War Shipping Administration, was equipped 
with machine guns and had aboard an 
armed guard consisting of an ensign asd 
naval personnel. While the ship was in 
the harbor discharging its cargo and the 
master and commanding officer were ashore, 
a member of the gun crew became drunk 
and proceeded to the bridge where he fired 
a burst in the air. In the attempt to 
restrain the recalcitrant, the chief officer 
of the merchant crew was killed. The 
lower court awarded the beneficiary re- 
covery under a crew life and injury policy 
insuring against loss of life and bodily in- 
jury occasioned by “restraints and detain- 
ments and other warlike operations.” The 
higher court reversed, pointing out that 
the master retained his general and tradi- 
tional control over the vessel and that 
minor limitations of his authority occa- 
sionally necessitated by the presence of 
the armed guard did not constitute that 
paramount control of the operations of the 
vessel signified by the term “restraint.” 
The loss was immediately due to a drunken 
brawl—Reinold v. United States of 
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America. United States Circuit Court of 
Appeals, Second Circuit. April 29, 1948. 
13 CCH Lire CAseEs 120. 

John F. X. McGohey, United States Attorney, 
Edward L. Smith, Special Assistant to the Attor- 
ney General, Benjamin H. Berman, Special At- 


torney, Department of Justice, for Respondent, 
Appellant. 


Frederick R. Graves, for Libellant, Appellee. 


DEATH 
IN PUERTO RICO SOCIAL CLUB 


(NEW YORK) 


e Accident insurance 
Geographical coverage limitation 
“United States” defined 


The insured was killed in a social club 
in Aibonito, Puerto Rico, in May, 1946, 
by Louis Collazo with a gun the latter 
bought when he heard the insured was in 
Puerto Rico. The two men had been hos- 
tile towards each other for about four 
years because of the insured’s alleged im- 
proper conduct toward Collazo’s wife prior 
to her marriage to Collazo. The insured’s 
accident policy insured against loss of life 
resulting from bodily injuries sustained 
through purely accidental means, but ex- 
cluded loss sustained in any part of the 
world except the United States, Canada, 
Alaska or Hawaii. Plaintiff contended that 
Puerto Rico was within the .geographical 
area of the United States. The court 
answered: “Administration of the territory 
under the Foraker Act of April 12, 1900, 
did not operate to incorporate the island 
into the United States. The Jones Act 
of March 2, 1917, did confer American 
citizenship on Puerto Ricans, but did not 
make Puerto Rico part of the United States. 
It appears that the term ‘United States,’ 
as used in the policy, connotes the physical 
and geographic United States, consisting 
of the forty-eight states and the District 
of Columbia, as known to the average man 
or woman.” Judgment was entered for 
the insurer. Ortiz v. Mutual Benefit 
Health & Accident Association. United 
States District Court, Southern District 
of New York. Filed April 16, 1948. 13 
CCH Lire Cases 106. 

Abraham Gruber, 535 5th Avenue, New York, 
New York, for Plaintiff. 


Albert Hirst, 51 Chambers Street, New York, 
New York, for Defendant. 


VOULUDOTOUU ETON AENEAN 


SHOEMAKER’S HEART TROUBLE 

GV eS =e 
e Total disability 
Ability to work 


Plaintiff, who at the age of eleven began 
operating a machine for stitching the upper 
parts of shoes, later engaged in the manu- 
facture of shoes. As president of the cor- 
poration, he continued to cut and stitch 
uppers. When the company made an 
assignment for the benefit of creditors in 
1936, he undertook individually to purchase 
and sell “findings” to shoemakers. In 1937 
he took seven weeks’ rest upon the advice 
of a heart specialist. In 1940 he became 
ill while calling on a customer. His doctor 
prescribed bed rest, and accordingly, plain- 
tiff gave up his business and has not worked 
since. His policy provided for disability 
benefits in the event he was wholly dis- 
abled by bodily injuries or disease and 
thereby prevented from engaging in any 
occupation or employment for remunera- 
tion or profit for not less than four con- 
secutive months. The court admitted it 
was possible to conceive of some occupa- 
tion which could be filled by a man with 
heart disease without proving fatal. On 
the other hand, it could also be reasoned 
that for plaintiff to éngage in any occupa- 
tion would create a risk. Concluding that 
one’s ability to work was necessarily a 
practical problem rather than a legal ques- 
tion, the court entered judgment for the 
insured.—Boyarsky v. The Travelers In- 
surance Company. United States District 
Court, Southern District of New York. 
April 12, 1948. Filed April 15, 1948. 13 
CCH Lire Cases 90. 

Aarons & Salonger, Matthew L. Salonger, 270 
Broadway, New York, New York, for Plaintiff. 


Galli & Locker, 100 East 42nd Street, John G. 
Donovan, 270 Broadway, New York, New York, 
for Defendant. 


TUBERCULOSIS DEATH 


(MISSOURI) 


@ Sound health clause violation 
Conclusiveness of documentary 
evidence 





The insured died of pulmonary tuber- 
culosis on January 9, 1946, three weeks 
after defendant had issued her a life insur- 
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ance policy containing a sound health 
clause. The hospital records recited that 
there was a history of pulmonary tuber- 
culosis of possibly several years and de- 
finitely of six months’ duration. The at- 
tending physician stated that he suspected 
tuberculosis when he examined the insured 
in November, 1945, and advised that X-rays 
be taken. When he saw her again the 
latter part of December he found her con- 
dition worse and advised hospitalization. 
In his opinion she suffered from the disease 
prior to November 30, 1945. Testimony 
of lay witnesses that the insured appeared 
to be in good health and the statement 
of a doctor, who based his opinion upon 
his examination of the insured some eleven 
months prior to the issuance of the policy, 
that the insured died of galloping consump- 
tion, were not sufficient to impeach the 
uncontradicted documentary evidence, and 
it became final and conclusive. Judgment 
for the beneficiary was reversed.—Hendricks 
v. The National Life and Accident Insur- 
ance Company. Kansas City Court of 
Appeals, Missouri. April 5, 1948. 13 CCH 
Lire Cases 78. 

Keyes & Bushman, Jefferson City, Missouri, 
for Appellant. 


Lauf & Bond, Jefferson City, Missouri, for 
Appellee. 


BENEFICIARY 
OF DEATH BENEFITS CHANGED 





(ILLINOIS) 


e By-law requirements 
Waiver 


Plaintiff was designated beneficiary of 
the death benefits in her husband’s union 
benefit certificate and retained possession 
of the card. Following their separation, 
a second benefit card was issued, counter- 
signed by the secretary-treasurer of the 
‘union making the benefits payable to one 
Fay Nettler . Five years later the union 
adoptéd the first by-laws regulating the 
payment of death benefits and the issuance 
of benefit cards. These by-laws provided 
that any member wishing to change his 
beneficiary must first surrender his card or 
furnish an affidavit sworn to before a notary 
attesting to its loss to the secretary- 
treasurer, who shall then issue two new 
cards and destroy the originals. The pro- 
vision was for the benefit of the associ- 


ation and could be waived by it. If the 
change is made with the consent of the 
association, it is immaterial whether the 
by-laws have been complied with or not. 
Judgment for defendants was affirmed.— 
Smith v. Gorman et al. Illinois Appellate 
Court, First District. March 29, 1948, 
Released April 9, 1948. 13 CCH Lire Casgs 
119. 


DELAYED PROOF OF DISABILITY 


(OHIO) 
e Knowledge of condition 


A victim of a polio attack, plaintiff had 
worn braces for many years. After fall- 
ing in her room in November, 1944, her 
condition became such that she was re- 
quired to give up her work on January 31, 
1945. She paid premiums on her group 
policy until February 24, 1945, but the 
first proof of claim of total and permanent 
disability was received by defendant on 
April 11, 1946, more than twelve months 
after cessation of premium payments. 
Plaintiff sought to excuse this delay by 
claiming she was not advised by her 
physicians until February 20, 1946, that 
they considered her totally and permanently 
disabled. Whether they so advised her at 
the time, she certainly had every reason, 
in spite of a courageous spirit and desire 
to continue work, to suspect that she 
might be unable to do so. Since the pro- 
vision requiring due proof within twelve 
months after the cessation of premium 
payments was valid and binding, her fail- 
ure to comply precluded recovery. Judg- 
ment for plaintiff was reversed.—Shaffer v. 
Prudential Insurance Company of America. 
Ohio Court of Appeals, First Appellate 
District. April 19, 1948. 13 CCH LIFE 
Cases 117. 

Floyd Anderson, Charles Sulau, for Plaintiff, 
Appellee. 

Harry E. Marble, for Defendant, Appellant. 


GARAGE FIRE 


(TEXAS) 


e Accident insurance 
“Burning of completed building” 


The deceased, a locomotive engineer, re- 
turned from his run about two o'clock 


fovennounnevvnsunnvvneveneceoneueueavouranvennnavacsvevenneeeeenueonnuccatannanesgeeneeenen OU Uae UU onan ansee SORT UU ONG AMOOGANNREEUOESUE OOOO TUHUUHOHHUHHdvaneednuOREOOUOUGOOOUAQOONdddeOdaddeoneeeeoUGoUnOOUUOdOodanvegendeggereenenaoovanoveennggnenneeene nner 


PAGE 526 


ILJ—JUNE, 1948 


A 
July 
app 
con 
occt 
insu 
faile 
and 
proc 
forn 


ni 


LI. 





vu 


the 
the 
the 
not. 
-d— 
late 
1948, 
'ASES 


TY 


F had 
fall- 
, her 
Ss re- 
‘y 3l, 
xroup 
t the 
anent 
it on 
onths 
nents. 
iy by 
her 
that 
rently 
her at 
eason, 
desire 
t she 
e pro- 
welve 
mium 
r fail- 
Judg- 
ffer v. 
1erica. 
pellate 
| LIFE 


aintiff, 


ant. 


er, re- 
»’clock 


PTTL LL 


1948 


GOULET OAL ATEA ETON EATAAT AMAA EU DEALT ENTREE ETNA AEA ATAU AANA AENEAN AANA AAA AAA 


each morning. In order to avoid awaken- 
ing his family at that hour, and in order 
to permit himself to get the necessary rest, 
he constructed a second story on the garage 
in the rear of his home. A fire, in which 
he lost his life, occurred when he arose one 
morning to connect a hose on a gas stove 
and lighted a match to ignite the gas. 
The fire department used water to quench 
the fire in the baseboards of the building, 
in the window sills and door sills, and in 
some of the furniture, including the cur- 
tains, chairs and bed. The two accident 
policies carried by the deceased contained 
provisions for double indemnity “if the in- 
jury causing the loss occurs in consequence 
of the burning of a completed building.” 
Defendant contended that the fire did not 
burn the building, but only its contents, 
and that the striking of the match and 
the incident fire that resulted from the 
burning or explosion of the gas was the 
proximate cause of the death. The court 
responded: “The striking of the match 
was a fire. The catching of the gas was 
a fire. The lighting of the furniture in 
the building was a fire, and the burning of 
the building itself was a fire.” Judgment 
for plaintiff was affirmed.—Brooks v. Pro- 
vident Life and Accident Company et al. 
United States District Court, Eastern Dis- 
trict of Texas, Sherman Division. April 22, 
1948. 13 CCH Lire Cases 102. 

Freels & Elliott, Sherman, Texas, for Provi- 
dent Life & Accident Company. 


Freeman, Wolfe, Keith & Milam, Sherman, 
Texas, for Locomotive Engineers Mutual Life 
& Accident Insurance Association. 


Gullett & Gullett, Denison, Texas, for Plaintiff: 


ADEQUACY OF PROOFS OF LOSS 


(IOWA) 
e Total disability 
Waiver 
Evasive conduct 


After suffering a mitral heart lesion in 
July, 1944, plaintiff was unable to do any 
appreciable amount of physical labor in 
connection with his farm work, the only 
occupation for which he was fitted. The 
insurance company asserted that plaintiff 
failed to furnish proofs of loss. In August 
and December, 1944, and in June, 1945, 
proofs of loss were made upon defendant’s 
forms. These were supplemented by the 


report of a doctor and by letters between 
plaintiff and defendant and negotiations 
between defendant’s agent and plaintiff, 
both before and after the termination of 
the period for which disability was claimed. 
The insurer may not arbitrarily demand 
any particular form of proofs and is not 
the sole judge of their sufficiency. More- 
over, the insurer’s denial of liability on 
other grounds operates as a waiver of the 
right to require proofs. Shuffling, tricky 
or evasive conduct of the insurer amount- 
ing neither to an absolute denial nor rec- 
ognition of liability may also constitute a 
waiver. Some of plaintiff's letters request- 
ing attention and payment were unan- 
swered. Many of defendant’s statements 
in its letters were equivocal and evasive. 
It also attempted to scale down his claim 
and to negotiate settlements. Judgment 
for the insured was affirmed.—Schoeman v. 
Loyal Protective Life Insurance Company 
of Massachusetts. Iowa Supreme Court. 
Filed May 4, 1948. 13 CCH Lire CAsEs 
137. 

Kepford, Heath & Kepford, Waterloo, Iowa, 
for Appellant. 

Reed & Beers, Waterloo, Iowa, for Appellee. 


UNSOUND HEALTH 
AT POLICY DATE 


(TENNESSEE) 


@ Hospital physicians’ depositions 
Consent refused 
Burden of proof 





In November, 1945, prior to his dis- 
charge from the army, plaintiff went to an 
army hospital because his stomach bothered 
him, but he was pronounced well and 
sound. Again in March, 1946, a month 
after the sick and accident insurance policy 
in suit was issued to him, he spent thriteen 
days in a Veterans Hospital; again he was 
informed that he was in perfect health. 
Eight months later he sought benefits for 
an illness caused by peptic ulcer. Defend- 
ant relied on a policy provision that it 
assumed no obligation if the insured was 
not in sound health on the date of the 
policy. It argued. that plaintiff’s refusal 
to consent to the taking of the depositions 
of the officials and physicians of the 
Veterans Hospital raised the presumption 
that such evidence would be adverse to him 
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and made a prima facie case that plaintiff 
was in unsound health at the date of the 
policy and that no other or further proof 
was necessary. Even if the presumption 
of suppressed evidence did apply, the pre- 
sumption was not proof which would jus- 
tify a directed verdict for defendant. The 
presumption will not supply a missing link 
in an adversary’s case and does not relieve 
the party from the burden of proving his 
case. Judgment for plaintiff was affirmed. 
—The National Life & Accident Insurance 
Company v. Eddings. Tennessee Court of 
Appeals, Western Section. April 29, 1948. 
13 CCH Lire Cases 145. 

Moss & Benton, Jackson, Tennessee, for Plain- 
tiff in Error. 


A. J. Woodall, J. L. Harrington, Jackson, 
Tennessee, for Defendant in Error. 


COMMERCIAL AIRCRAFT 
ACCIDENT 


(PENNSYLVANIA) 


e Aviation exclusion clauses 
“Aeronautic casualty” construed 


The insured was killed while traveling 
as a fare-paying passenger in an aircraft of 
the Eastern Airlines on a regularly sched 
uled flight/when the plane burst into flames 
in mid air. One of his insurance policies 
provided for double indemnity in the event 
of death from accidental means unless 
“death resulted directly or indirectly from 
aeronautic or submarine casualty.” The 
court found that a majority of courts had 
held that “aeronautics” was a science or 
art, the practice of which was in the 
charge of a skilled operator, and that the 
term in itself precluded a passenger in an 
aeroplane from consideration as engaged 
in or participating,in aeronautics. In 
Clapper v. Aetna Life Insurance Company, 
the court stated that if the words used 
had been resulting from flight, the case 
would be simple, but interpreting aeronautic 
as a scientific and limiting word, declared 
that the clause did not apply to a passenger 
in an aeroplane. Confronted by this au- 
thority, the court resolved its personal 
doubts as to the policy and entered judg- 
ment in favor of plaintiff—Faron v. Penn 
Mutual Life Insurance Company. United 
States District Court, Western District of 


Pennsylvania. April 21, 1948. 13 CCH 


Lire CAseEs 104. 
Sebastian C. Pugliese, Pittsburgh, Pennsyl- 
vania, for Plaintiff. 


Reed, Smith, Shaw & McClay, Pittsburgh; 
Pennsylvania, for Defendant. 


RECEIVER v. BENEFICIARY 


(NEW YORK) 


e Exemption of proceeds 
Statutes construed 


In 1919 defendant insurance company 
issued a twenty-payment life policy on the 
life of the judgment debtor, who designated 
his wife as beneficiary. In 1923 he changed 
the beneficiary to his estate, but in May, 
1944, he again named his wife as beneficiary. 
The question before the court was whether 
under the existing or pre-existing statutes 
the interest of the beneficiary was protected 
against the personal creditors of the insured. 
In 1919, when the policy was written, 
Section 52 of the Domestic Relations Law 
was in force, which statute protected the 
proceeds from creditors to the extent of 
$500. The policy of protecting beneficiaries 
was extended in March, 1927, by passage 
of Section 55 A, now Section 166 of the 
Insurance Law. However, Section 166 
could not be availed in this instance be- 
cause a mortgage debt incurred before 
March, 1927, gave immediate rights © to 
mortgagees under Section 52; these rights 
were not lost by the enactment of Section 
166. The court affirmed a judgment for 
the receiver, on the ground that the protec- 
tion of Section 52 was lost because in 1927 
the insured’s wife was not the existing 
beneficiary and that she equally lost the 
protection of Section 166 because the policy 
was not reissued after the critical date of 
1927. A dissenting opinion took the view 
that the accident that the insured’s wife 
was not the named beneficiary in 1927 
should not be held to take from her the 
protection both of Section 52 and of Sec- 
tion 166 when she was redesignated the 
beneficiary in the policy.—Silverman, Re- 
ceiver v. Levy et al. New York Supreme 
Court, Appellate Division, First Depart- 
ment, April 12, 1948. 13 CCH Lire CAsEs 
82. 

Robert E. Perin, Joseph E. Greenberg, for 


Appellants. 
Samuel Komoroff, for Respondent. 
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PULLER 


HYPERTENSION—A DISEASE? 


(MISSOURI) 
@ Limitation of liability 


The insured’s life insurance policies con- 
tained provisions limiting the insurer’s lia- 
bility if death from any “disease of the 
heart or blood vessels” occurred after six 
months and. within one year from the date 
of issuance of the policy. The death cer- 
tificate and proof of claim made out by 
the attending physician gave the immediate 
cause of death as acute cardiac failure due 
to hypertension. In rebuttal, a Dr. Urban 
testified for plaintiff that in his opinion 
hypertension was not a disease, but was a 
symptom of a disease. He also testified 
that acute cardiac failure was a condition 
where the heart just stops, without any 
pathological condition being present, a con- 
dition which exists in all cases where a 
person dies. The court did not believe 
that the testimony of Dr. Urban, who 
had never treated the insured and who 
knew nothing of her case, was sufficient 
to contradict the admissions in the proof 
of death so as to make an issue of fact 
as to whether or not the insured died of a 
disease of the heart. Moreover, it was 
clear that hypertension, which was de- 
scribed in the evidence as due to the loss 
of elasticity of the blood vessels, was a 
disease of the blood vessels, within the 
meaning of the policy. Judgment for plain- 
tiff was reversed—Frank v. Atlanta Life 
Insurance Company. St. Louis Court of 
Appeals, Missouri. Filed April 20, 1948. 
13 CCH Lire CAses 100. 

N. Murry Edwards, Ninian M. Edwards, Jr., 


302 Title Guaranty Building, St. Louis, Mis- 
souri, for Respondent. 


Harvey V. Tucker, Silas E. Garner, 11 N. 
Jefferson Street, Virgil H. Lucas, Jefferson Bank 
& Trust Company, St. Louis 6, Missouri, for 
Appellant. 


DEATH PRIOR TO 
POLICY APPROVAL 


(KANSAS) 
e Existence of contract 
Delay in rejection 
Agent’s authority 





On January 13, 1945, defendant’s general 
agent solicited the deceased to buy acci- 


dent insurance. At the deceased’s request 
the agent agreed to insure him. against 
death by accident from the date of the 
application. At the same time the deceased 
gave him a check for the premium, which 
check was received and cashed. The de- 
ceased was accidentally injured on January 
19 and died therefrom on January 24. The 
application was mailed to defendant on 
January 13 and received by it on January 15. 
On January 22, the application was denied 
because of myocardial degeneration. Notice 
of the rejection was received on January 24, 
by the agent, who notified plaintiff on 
January 30. Since the application provided 
that no insurance would be effected until 
the policy was accepted while the applicant 
was in good health and free from injury, 
and that the company was not bound by 
any statement made by any agent unless 
written therein, the agent was without 
authority to insure the deceased from the 
date of the application and upon payment 
of the first premium. The court further 
ruled that there was no negligent delay in 
handling the application. Judgment for 
defendant was affirmed.—Smither v. United 
Benefit Life Insurance Company. Kansas 
Supreme Court. Filed March 6, 1948. 13 
CCH Lire Cases 112. 

W. S. Norris, G. A. Spencer, Salina, Kansas, 
for Appellant. 


LaRue Royce, B. I. Litowich, E. S. Hampton, 
H. H. Dunham, Jr., Salina, Kansas, for Ap- 
pellee. 


TOE STUBBED ON DESK TOP 





(ILLINOIS) 


e Accident insurance 
Leg amputated 
Pre-existing condition 


While seated at his desk dictating, plain- 
tiff removed his right shoe because his 
foot was sore. In attempting to place his 
feet on the desk, he struck the big toe 
of his right foot on the glass top of the 
desk. The resulting bruise or scratch 
developed into an ulcer which failed to 
heal, gangrene set in, and within the ninety 
day period specified in his accident policy, 
his right leg was.amputated below the 
knee. For over a year prior to the injury, 
plaintiff had been under treatment for cir- 
culatory trouble in his right leg. His 
trouble was diagnosed as peripheral vas- 
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cular disease involving chiefly the arteries 
of the right leg, the underlying vascular 
disease being arteriosclerosis. It was agreed 
among the medical witnesses that the con- 
dition in plaintiff’s leg contributed to the 
gangrene and amputation by preventing 
normal healing of the injury to the toe. 
The insurer denied liability on the ground 
that the loss did not result directly and 
independently of all other causes from 
bodily injury effected solely through acci- 
dental means, but was within the exclusion 
clause in that it was caused directly or 
indirectly, wholly or partly, by disease. 
Plaintiff argued that if the accident was 
the proximate cause of the loss and the 
pre-existing condition the remote cause, he 
was entitled to recover. Entering a sum- 
mary judgment for the insurer, the court 
declared that the proximate cause argument 
made by plaintiff did not apply where the 
question of the insurer’s liability depended 
on what was the “only cause” of the loss. 
—Preston v. Aetna Life Insurance Com- 
pany. United States District Court, 
Northern District of Illinois. May 10, 
1948. 13 CCH Lire Cases 152. 

Miller, Gorham, Wescott & Adams, 1 N. La- 
Salle Street, Chicago, Illinois, for Plaintiff. 


Defrees, Fiske, O'Brien & Thomson, 105 S. 
LaSalle Street, Chicago, Illinois, for Defendant. 


MORPHINE INJECTIONS 
INSTIGATE PNEUMONIA 





(OKLAHOMA) 
@ Double indemnity 


The insured was given the customary 
amounts of morphine injections to relieve 
pain brought on by a kidney stone attack. 
The injections resulted in acute opium 
poisoning, which brought on a respiratory 


‘ 


collapse and pneumonia. Death followed 
from sepsis due to empyema. Denying 
that death was the result of bodily injury 
effected through external, violent and acci- 
dental means, the insurer contended that 
it was the result of “taking of poison” 
and resulted “directly or indirectly from 
infirmity of body, or from an illness or 
disease” within the exclusion clauses. A 
prior action had been brought by the bene- 
ciciary against the insurance company in 
the Court of Common Pleas of Tulsa 
County, Oklahoma, which court sustained 
a demurrer to the petition. On appeal, the 
Oklahoma Supreme Court reversed, hold- 
ing that, under the facts alleged, the means 
used were external, the reactions immediate 
and violent, the results accidental, and 
that death did not result from the taking 
of poison. After the remand, the bene- 
ficiary dismissed the state court action 
without prejudice and brought the present 
action. She also brought another action 
against the insurance company in the United 
States District Court for the Northern 
District of Oklahoma, seeking recovery 
upon double indemnity provisions substan- 
tially identical with those in the policy in 
suit. That action resulted in judgment in 
her favor, which was affirmed by this 
court on appeal. The court determined 
that the issues were conclusively adjudi- 
cated in favor of the beneficiary by the 
findings and judgment in the former federal 
court action—New York Life Insurance 
Company v. Cooper et al. United States 
Circuit Court of Appeals, Tenth Circuit. 
April 16, 1948. 13 CCH Lire Cases 85. 

William H. Martin, William F, Tucker, for Ap- 
pellant. 


Garrett Logan, Villard Martin, Virgil Hicks, 
Thomas M. Finney, Robert J. Stanton, for Ap- 
pellees. 
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Phone Solicitations Banned in Indiana 


Commissioner Pearson said that any agents who solicited insurance by 
telephone violated an insurance law enacted in 1935, which violation was subject 


to court action. 


Most of the complaints received by the department, according 


to Commissioner Pearson, were directed against companies in the hospitalization 
and medical service business. The offensive part of the practice lay in calling 
of numbers found in the telephone directory in order to obtain information 
for salesmen subsequently making personal calls. 
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TOOTHPICKS IN CROQUETTES drank a glass of water. As he was about 


cisisaiony ; —___.._‘¢to finish eating, he saw a toothpick in the 
(RHODE ISLAND) food remaining on his plate. He slid it 
e Restaurant patron injured aside and 

Inferences 









jokingly asked the waitress if 
there was any extra charge for the tooth- 

Plaintiff entered defendant's restaurant Pick. Two days later plaintiff experienced 
and ordered chicken croquettes and mashed pains in the region of his stomach. By 
potatoes. While eating, he had a violent the next morning the pains were so severe 
coughing attack which subsided after he that he called a doctor, who, after the 
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administration of medicine without result, 
ordered his removal to a hospital where a 
surgeon operated upon him for acute ap- 
pendicitis. Instead of a diseased appendix, 
the surgeon found and removed from plain- 
tiff’s colon four toothpicks stuck together 
as one. The toothpicks and a sample of 
those at the cashier’s desk in defendant's 
restaurant were similar in all respects. De- 
fendant’s witnesses all testified that no 
toothpicks were used in connection with 
the preparation and the serving of either 
food or drinks. Defendant argued that if 
it is to be held liable, negligence on its 
part can only be found by resorting to 
inference upon inference, which is not per- 
missible. Specifically, one would have to 
infer from the fact that plaintiff found a 
toothpick on his plate that the toothpicks 
which were removed from his body were 
in the food that he ate, and then, based 
solely on this inference, one would further 
infer that there was negligence in the prepa- 
ration of the food. The court did not 
agree with this contention, ruling that the 
two inferences were different and independ- 
ent of each other. The court concluded 
that the trial judge did not act arbitrarily 
in setting aside the verdict for defendant 
and in granting plaintiff's motion for a 
new trial.—Black v. Child’s Company of 
Providence. Rhode Island Supreme Court. 
March 22, 1948. 15 CCH NEGLIGENCE 
CAsEs 975. 

Hinckley, Allen, Tillinghast & Wheeler, Har- 


old A. Andrews, Providence, Rhode Island, for 
Plaintiff. 


Sherwood & Clifford, Sidney Clifford, Ray- 
mond E. Jordan, Providence, Rhode Island, for 
Defendant. 


PASSENGER FALLS 
IN ALIGHTING FROM TRAIN 





(PENNSYLVANIA) 


@ Wooden leg 
Duty to assist 


Plaintiff, who wore a wooden leg sup- 
ported by a body brace, was accompanied 
on her trip from Binghamton to Scranton 
by her two and one-half-year-old child. 
She carried a suitcase and pocketbook. 
As she was leaving the train at Scranton 
she asked another passenger “if she would 
mind carrying my little boy off, and I 


would help her with her bag, and she said 
yes, and she carried him down the steps.” 
In alighting plaintiff slipped and fell to the 
station platform. The trial judge thought 
that defendant failed in its duty to render 
assistance to plaintiff in alighting from the 
train, but the reviewing court did not 
believe there was enough evidence on the 
subject to support the verdict on that 
ground. When she boarded at Binghamton 
she was assisted by the trainman at the car 
which she boarded and by a soldier, She 
did not advise the trainman who put her 
valise right at the top of the platform at 
Binghamton that she would need or desired 
assistance in leaving the train at Scranton, 
nor did she notify the trainman who took 
her ticket between Binghamton and Scran- 
ton that she desired assistance in leaving 
the train. That she walked with a limp 
was not in itself sufficient evidence to 
prove that it was apparent to the trainmen 
that she would require assistance. Judg- 
ments for plaintiffs were reversed and en- 
tered for defendant.—Pierce et al. v. The 
Delaware, Lackawanna and Western Rail- 
road Company. Pennsylvania Supreme 
Court, Eastern District. March 22, 1948. 
15 CCH NEGLIGENCE CASEs 890. 

Gomer W. Morgan, Edward W. Warren, 
O'Malley, Harris, Harris & Warren, Scranton 


Electric Building, Scranton, Pennsylvania, for 
Appellant. 


Myron Pinkus, Alphonsus L. Casey, Scranton 
Lackawanna Trust Building, Scranton, Pennsyl- 
vania, for Appellee. 


CUSTOMER FALLS 
ON RECREATION ROOF STEPS 


(FLORIDA) 





@ Invitee v. licensee 


Plaintiff, who formerly had been em- 
ployed in defendant’s store, had gone to 
the store to buy a dress which one of the 
saleswomen, a friend of hers, had agreed 
to lay aside. When plaintiff found the 
saleswoman absent from the place or coun- 
ter at which she customarily worked, she 
set out to find her without requesting any 
other employee to wait upon her or to 
locate her friend. Suspecting that her 
friend was on the recreation roof, plaintiff 
ascended the four or five steps to the door 
of the roof. Standing on the door plate, 
she looked over the roof for her friend, 
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but failing to see her, turned to reenter the 
store. The heel of her shoe either failed to 
clear the metal door plate or caught against 
it, whereupon she lost her balance and fell. 
The steps had no hand rails. In refusing 
to sustain a motion for directed verdict, 
the trial court stated, “I have tried this 
case on the legal theory that plaintiff was 
not a trespasser at the time on the stairs 
in search of an employee of defendant and 
attempting to locate her and that the 
stairs, being constructed for the use of 
employees in their time off, constituted a 
part of the premises that defendant was 
so much obligated to maintain in a safe 
condition and as safe as any other part 
of the premises.” The trial court stated 
to the jury that it did not matter whether 
the stairway was for the use of employees 
only or for the use of the general public. 
The reviewing court had other comments 
to make. Even if the charge had been 
accurate in saying that plaintiff was not a 
trespasser, it would not have been correct 
to state that she was an invitee at the 
time and place of the accident, for she 
was neither invited to ascend the steps 
leading to the recreation roof nor to search 
for her friend in places restricted to em- 
ployees only. In so doing, she was not 
an invitee, but was at best a mere licensee 
to whom defendant owed only a negative 
duty not to harm willfully or wantonly, 
nor to intentionally expose her to danger. 
Judgment of the lower court was reversed 
and the cause remanded.—Sears, Roebuck 
and Company v. McClain et al. United 
States Circuit Court of Appeals, Fifth 
Circuit. April 7, 1948. 15 CCH NEGrI- 
GENCE CASEs 901. 

John Wahl, Jr., Robert H. Anderson, Miami, 
Florida, for Appellant. 


Warren E. Dence, John M. Murrell, Miami, 
Florida, for Appellees. 


MONEY DISAPPEARS 
FROM HOTEL SAFE 


(MICHIGAN) 
© Hotel’s liability 





Plaintiff and his wife occupied a room 
in defendant’s hotel from some time in 
May, 1945, until the latter part of Septem- 
ber. While at the hotel he had three 
occasions to leave money for safekeeping 
with the clerk, each time leaving about 


$500. On a fourth occasion he deposited 
an envelope containing $3,500. When he 
asked for the money some three months 
later, the envelope had disappeared. De- 
fendant asserted nonliability on the ground 
that its clerk in accepting the envelope 
and its contents from plaintiff acted out- 
side the scope of his authority. Printed 
matter on the envelope read, “In accepting 
this envelope and contents for safekeeping, 
we assume no liability other than that 
provided for in the Inn Keeper’s Act, which 
has limited our liability so that in no 
event can we be liable for more than the 
amount specified in said Act. The employee 
accepting this envelope has no authority to 
accept same if the contents are valued at 
more than the amount specified in the Act, 
namely $250.” The court found two reasons 
why this defense could not be urged suc- 
cessfully. This limitation of authority was 
commonly disregarded by defendant’s clerks 
to the knowledge of the president of de- 
fendant. Furthermore, defendant could 
not, by the printed matter on the envelope 
limiting the clerk’s authority, deprive the 
guests of the statutory provision: “but 
every innkeeper shall be liable for any loss 
of the above enumerated articles of a guest 
in his inn caused by the theft or negligence 
of the innkeeper or any of his servants.” 
Judgment for plaintiff was affirmed.—Lay- 
ton v. Seward Corporation. Michigan Su- 
preme Court. Filed April 5, 1948. 15 
CCH NEGLIGENCE CAsEs 892. 

A. Lewis Fineberg, Gabriel Cohn, Robert D. 


Anspach, 870 Penobscot Building, Detroit, Mich- 
igan, for Plaintiff, Appellee. 

Samuel H. Rubin, 1634 National Bank Build- 
ing, Detroit 26, Michigan, for Defendant, Ap- 
pellant 


CINDERS FROM LOCOMOTIVE 
IGNITE DWELLING 


(KENTUCKY) 
@ Railroad’s liability 


About fifteen minutes before plaintiff 
discovered his house on fire, defendant’s 
train had passed the residence, which was 
108 feet from the track. The train had 
stopped at a little station near the residence 
and then started with its wheels spinning. 
An unusually strong wind had been blowing 
in a direct sweep from the stopping place 
over the residence. Plaintiff’s wife testified 
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that when the train started “there was a 
great puff of smoke, and cinders fell and hit 
me, and I heard it hit along the side of 
the house and the roof.” The fire began 
on the roof, which was constructed of 
wood shingles, about six feet from the 
kitchen chimney and on the railroad side 
of the ‘roof’s slope. No fuel had been 
put in the stove for an hour and one-half 
before the discovery of the fire on the roof. 
Defendant argued that plaintiff’s case failed 
because none of his evidence indicated that 
the “great puff of smoke and cinders” 
was hot or burning or incendiary as it 
reached the residence roof. “But,” the 
court answered, “it would be a rather harsh 
requirement to rule that a property owner 
must prove that the locomotive cinders 
were not only of unusual quantity but of 
ignitable temperature at the time of their 
trespass from nearby origin. In _ broad 
daylight it is practically impossible to see 
the glow of small cinders from any sub- 
stantial distance. Therefore, it seems rea- 
sonable to require only that the property 
owner shall show that the trespassing cin- 
ders came from a nearby offender guilty 
of some imprudent act; that they came in 
unusual quantity or sizes; that they fell 
on some kind of an inflammable material 
of the ignited property; and that they 
presented a believable theory of causation 
after negation of other theories.” The trial 
court did not err in refusing to direct a 
verdict for defendant. Judgment for plain- 
tiff was affirmed.—Louisville & Nashville 
Railroad Company v. Ray. Kentucky Court 
of Appeals. March 16, 1948. 15 CCH NEcLI- 
GENCE CASEs 940. 

H. T. Lively, J. P. Hamilton, J. L. Lenitham, 
Louisville, Kentucky, Brents Dickinson, Glas- 


gow, Kentucky, Rhodes, Harlin & Willock, 
Bowling Green, Kentucky, for Appellant. 


Marion Vance, J. Wood Vance, Glasgow, Ken- 
tucky, for Appellee. 5 


REPAIRMAN FALLS 
IN OPEN MANHOLE 


(FLORIDA) 
@ Power company’s liability 
Emergency service 
Duty to warn 
Plaintiff, an employee of the city, was 
summoned for emergency duty to restore 
service because a drawbridge had failed 


when opened to boat traffic. Defendant was 
under contract to furnish electric power to 
the city, and it likewise dispatched its em- 
ployees to assist in restoring service. Plain- 
tiff alleged that defendant’s employees opened 
a large manhole in the sidewalk, in order 
to reach the power lines; and negligently 
left it opened and unguarded in the dark 
while the work was in progress. Unaware 
of the open manhole, plaintiff fell into it 
while performing his work and was injured. 
Defendant insisted that it was performing 
its duty in keeping with the rule declared 
by the court in Florida Power & Light Com- 
pany v. Bridgeman, 133 Fla. 195, 182 So. 
911, wherein it was stated: “The legal duty 
is to immediately locate the trouble, ascer- 
tain the character and extent thereof, and 
to with all reasonable speed do that which 
is found to be needful to protect lives and 
property from the dangers incident to the 
disarrangement of the flow of the electric 
current.” The court thought that this fell 
far short of a defense to plaintiff’s action. 
Performance of any duty connotes the exer- 
cise of due and lawful care for the safety 
of others. If this manhole had to be left 
open only for a short time where people 
were passing in the dark, then surely pru- 
dent judgment dictated the placing of 
guards, lights or some reasonable means to 
protect persons using the sidewalk. Judg- 
ment for defendant was reversed.—Hart v. 
Florida Power & Light Company. Flori‘a 
Supreme Court. Filed October 21, 1947. 15 
CCH NEGLIGENCE CAsEs 839. 

Aronovitz, Weinkle & Aronovitz, for Ap- 
pellant. 


Loftin, Anderson, Scott, McCarthy & Preston, 
for Appellee. 


PANT LEG CAUGHT IN TRACKS 


(ALABAMA) 


@ Pedestrian injured 
Railroad’s liability 


Defendant’s railroad tracks passed over 
a public dirt road crossing in a sparsely 
inhabited community. There were no cross- 
ing signs, and travel over this road was in- 
frequent. Plaintiff lived near and was fa- 
miliar with the crossing, which was located 
on a two per cent curve. As the locomotive 
entered the curve, the engineer could not 
see one-fourth mile ahead, but the fireman 
had a full view until the engine was within 
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four hundred feet of the crossing, when it 
passed out of his view until the locomotive 
was within one hundred feet of the crossing. 
It came within the engineer’s view when the 
locomotive was within one hundred and 
twenty feet. The train was moving about 
twenty miles per hour, at which rate it 
required three seconds for the emergency 
brakes to take effect and could not be 
stopped within less than two hundred fifty 
to three hundred feet. As plaintiff approached 
the crossing, he had a clear view for a dis- 
tance of three hundred feet. He hesitated 
a moment, looked in both directions and 
listened before proceeding. As he crossed, 
his right pant leg caught on some object, 
and he was unable to extricate himself in 
time to escape the oncoming train. The 
jury acquitted the engineer of negligence, 
but rendered a verdict against the railroad. 
On appeal, the court held that the railroad 
was entitled to an affirmative charge. If 
plaintiff had observed the duty placed upon 
him by the salutory rule of law for the 
prevention of casualties at public crossings, 
he would not have been on the crossing 
within the sweep of the locomotive when it 
reached and passed over the crossing. The 
court further held that since the engineer 
was acquitted of negligence, under the doc- 
trine of respondeat superior, the verdict ac- 
quitted the railroad of any negligence arising 
from any act performed by him. The only 
negligence that could be imputed to any 
other trainman was that of the fireman. 
who after he had a clear view of the cross- 
ing and discovered plaintiff's plight failed to 
alert the engineer. Assuming the fireman 
discovered plaintiff and failed to notify the 
engineer, this act was wholly insufficient 
to warrant the conclusion that it proxi- 
mately caused plaintiff's injuries. It was 
then impossible for the engineer to apply 
the brakes and stop the train before it 
passed over the crossing. The lower court 
erred in overruling defendant’s motion for 
a new trial. Judgment for plaintiff was re- 
versed and the cause remanded. Louisville 
& Nashville Railroad Company v. Simmons, 
etc. Alabama Supreme Court. February 
26, 1948. 15 CCH NEGLIGENCE CAsEs 865. 
White E. Gibson, Jr., Comer Building, Bir- 


mingham, Alabama, Charles E. Eyster, Eyster 
Building, Decatur, Alabama, for Appellant. 
Taylor, Higgins, Koenig & Windham, 312 
Comer Building, Birmingham, Alabama, for 
Appellee. 


PASSENGER STRUCK 
BY PLANE PROPELLER BLADE 


(VIRGINIA) 


e Flying service’s liability 
Pilot’s liability 

In order to advertise its business and to 
create a greater interest in pilot training, 
defendant flying service invited the members 
of the junior and senior high school classes 
to visit the landing field and ride in the 
planes. Defendant Cavedo, an eighteen- 
year-old high school student, was pilot of 
the “cub” plane in which plaintiff rode. 
Cavedo, who had only fifty hours flying 
credit, held a CCA pilot’s license but did 
not have a license to operate planes in Vir- 
ginia. He was not a regular employee of 
defendant, but had been employed for that 
afternoon. As plaintiff left the plane, the 
revolving propeller struck her in the face. 
Affirming a $20,000 judgment for plaintiff 
against the flying service, the court held the 
evidence sufficient to support the finding that, 
in the operation of the plane, the pilot was 
negligent in failing to stop the propeller 
while passengers were alighting and in fail- 
ing to caution or warn plaintiff of the danger 
of the revolving propeller. The judgment 
against the pilot was reversed because he 
was only eighteen years of age at the time 
of trial, and no guardian ad litem had been 
appointed for him.—Cape Charles Flying 
Service, Inc., et al. v. Nottingham, etc. 
Virginia Supreme Court of Appeals. April 
26, 1948. 15 CCH Neciicence CAses 1090. 

Tazewell Taylor, Tazewell Taylor, Jr., Wil- 
liam F. Ayers, I. W. Jacobs, for Plaintiffs in 
Error. 

Benjamin W. Mears, L. H. Mears, Charles M. 
Lankford, Jr., for Defendants in Error. 


PIT ON RAILROAD RIGHT-OF-WAY 


(TENNESSEE) 
@ Pedestrian injured 





Plaintiff fell into a pit excavated by de- 
fendant coal company on defendant rail- 
road’s right-of-way. Having acquiesced for 
a long period of time in the use by the 
public of a way across its premises, an owner 
or occupant who excavates therein, without 
providing guards or barriers to protect per- 
sons using the way or without giving warn- 
ing of its changed condition, is liable to one 
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who is injured as a result of the defective 
condition, A railroad has exclusive use and 
right of control over its right-of-way and 
may occupy and use it at any time against 
all persons, even the owner of the fee. It 
is the railroad’s duty to prevent the abutting 
property owner from placing dangerous con- 
structions thereon. The agents of the rail- 
road had full knowledge of the pit, and if the 
coal-yard owners failed to give notice or 
warn the public of the change, it was the 
railroad’s duty to give such notice and do 
whatever was necessary to protect unwarned 
licensees. Whether plaintiff had notice or 
had adequate time to know of the existence 
of the pit was properly submitted to the 
jury. Judgment for plaintiff was affirmed.- 
Harrison v. Southern Railway Company 
et al. Tennessee Court of Appeals, Eastern 
Division. May 13, 1948. 15 CCH NeEctt- 
GENCE Cases 1087. 

Dannel & Fowler, London, Tennessee, Clyde 


W. Key, Knoxville, Tennessee, W. E. Michael, 
Sweetwater, Tennessee, for Plaintiffs in Error. 


Watkins & Watkins, London, Tennessee, Good- 
win & Babcock, Lenoir City, Tennessee, for 
Defendant in Error. 


POWER COMPANY'S CUSTOMER 
ELECTROCUTED 


(MINNESOTA) 
© Unfastening of guy wires 


A rural customer of defendant power com- 
pany unfastened a guy wire used to support 
a pole on his land; the pole carried electric 
wires servicing his farm. As a result of 
the guy wires coming in contact with these 
high tension wires, the decedent received 
an electric shock causing his death. The 
construction and maintenance of the wires 
were in accordance with the common prac- 
tice and were such that no possible harm 
could come to anyoné on the ground as a 
result of touching, bumping or taking hold 
of the guy wires. Only extraordinary 
meddling and mischief by the decedent, 
which involved not only breach of what 
must have been the understanding between 
him and the company that he would not in- 
terfere with its installations, but also his 
violation of the statute prohibiting persons 
from unfastening such wires, made a safe 
installation dangerous. Only prophecy could 
have previsioned the decedent’s conduct and 
the resulting harm. No such standard of 


care was required of defendant. Judgment 
for plaintiff was reversed with directions to 
order judgment for defendant n.o.v.—Green- 
wald, Special Administratrix v. Northern 
States Power Company. Minnesota Supreme 
Court. Filed May 7, 1948. 15 CCH Nect- 
GENCE CASEs 1088. 

Moonan, Sturner & Heinen, New Prague, Min- 
nesota, for Respondent. 


Charles H. Weyl, E. 1306 First National Bank 
Bullding, St. Paul, Minnesota, for Appellant. 


WATER SHUTOFF BOX 
PROTRUDING IN STREET 
(KANSAS) 7 ae 


e@ Pedestrian injured 
Misconduct of counsel 





For over twenty years an iron water shut- 
off box protruded four inches above the level 
of the unpaved street. Plaintiff suffered a 
dislocated toe when she stumbled over the 
box. Reversing a judgment for plaintiff 
and remanding the cause for a new trial, the 
court held that counsel for plaintiff by his 
conduct prevented a fair and impartial trial. 
In making his final argument, plaintiff's 
counsel made a statement to the general 
effect that if the jury did not return a verdict 
for plaintiff it would be notice to the city 
that it need not keep other streets in the 
city in repair. The court then instructed 
the jury its verdict would be based on the 
evidence and not on the argument. “Had 
the matter ceased when the first objection 
was made and the jury instructed,” the court 
declared, “we might overlook it. Counsel, 
however, paid no attention to the admoni- 
tion . . . and persisted in his comment.”— 
Loftin v. The City of Kansas City, Kansas. 
Kansas Supreme Court. March 6, 1948, 15 
CCH NEGLIGENCE Cases 1081. 

James H. Barnes, William H, Towers, Alton 
H. Skinner, C. W. Brenneisen, Jr., Joseph A. 


Lynch, Russell L. Stephens, City Attorneys, for 
Appellant. 


Charles S. Schnider, Joseph Cohen, Sol. M. 
Weinstein, Kansas City, Kansas, for Appellee. 


YOUTH INJURED BY ARROW 


(WISCONSIN) 
@ Parents’ liability 





Defendants’ son was shooting at a paper 
target with a bow and arrow when several 
other children entered the yard. At their 
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request he began to shoot arrows into the 
air, requiring the children to go into the 
garage or get under a table just outside the 
garage before he made each shot. An arrow 
struck plaintiff’s son a glancing blow in the 
eye when he stuck his head out of the garage 
and looked. The trail court correctly con- 
cluded that the father was not negligent. 
To say that he could not keep a bow and 
arrow in a closed closet when he had given 
his child training in archery and had in- 
structed him to use the bow only on an 
archery range places an undue burden upon 
ordinary operations of family life, consider- 
ing that he was out of town and had no 
immediate control over the situation. A\l- 
though the mother saw and did not stop 
the operation, she had no expert knowledge 
of the bow and arrow; it appeared to her 
that the boys were required to seek cover be- 
fore each shot. As for defendants’ son, he 
hardly would anticipate that one of the chil- 
dren would disobey his instructions. Judg- 
ment for defendants was affirmed.—Seibert 
et al. v. Morris et al. Wisconsin Supreme 
Court. Filed May 11, 1948. 15 CCH NEctI- 
GENCE CASsEs 1070. 

Kersten & McKinnon, Milwaukee, Wisconsin, 
for Appellants. 


Spence & Hanley, Milwaukee, Wisconsin, for 
Respondents. 


SCOPE OF SNOW REMOVAL 
STATUTE 


(DISTRICT OF COLUMBIA) 


e Pedestrian injured 
Abutting owner’s liability 


A schoolboy fell on an icy sidewalk in 
front of an apartment building owned by 
defendant. Liability was predicated on a 
violation of the snow removal statute, which 
requires one having charge or control of 
real estate abutting on a paved sidewalk to 
remove snow within the first eight hours of 
daylight after its fall or to insure sure foot- 
ing by scattering sand or ashes. Did the 
snow removal law impose on _ property 
owners an obligation to pedestrians? The 
court thought not. ““Enactments of this kind 
are generally regarded as legislative efforts 
to require abutting property owners to aid 
in the performance of a municipal duty. It 
is held by the weight of authority that an 
individual does not have a cause of action 


against one who neglects to aid the munici- 

pality in meeting its obligation.”—Radinsky 

v. Ellis et al. United States Circuit Court 

of Appeals, District of Columbia. April 12, 

1948. 15 CCH NEGLIGENCE Cases 1068. 
Isadore H. Halpern, for Appellant 


Charles W. Arth, John H. Burnett, for Ap- 
pellees. 


ANKLE CAUGHT IN LOOSE ROCK 
(MISSOURI) 
® Municipality’s liability 

The concrete sidewalk had broken into 
various size pieces which were loose and 
uneven. There were cracks and crevices 
between the larger pieces. In describing 
how the accident occurred, plaintiff stated 
that he was moving along at a rapid rate 
as it was raining hard and that his ankle 
caught in a trench of this loose rock. Mere 
knowledge of the defective condition of the 
sidewalk or the fact that the downpour of 
rain caused him to hurry along the street 
did not justify the holding that plaintiff was 
contributorily negligent as a matter of law. 
The order sustaining plaintiff's motion for 
a new trial was affirmed—Goldman v. The 
City of Columbia, Missouri. Kansas City 
Court of Appeals, Missouri. May 10, 1948. 
15 CCH NEGLIGENCE CasEs 1077. 

J. Robert Tull, Columbia, Missouri, for Ap- 
pellant. 


Edwin C. Orr, William H. Norton, for Ap- 
pellee. 


WEEDS 
OBSCURING SIDEWALK CRACK 





(ALABAMA) 
@ Pedestrian injured 


Near plaintiff's residence there was a cir- 
cular break in the sidewalk which she usually 
followed in going to and from the grocery 
store. On both sides of the sidewalk up to 
the margin of a vacant lot there was a thick 
growth of weeds and grass of a height suffi- 
cient to obscure the view of the sidewalk 
from observation from the opposite side of 
the street. At the point of the crack a vine 
extended across the sidewalk in line with 
the break. Proceeding along this sidewalk, 
plaintiff fell over the crack, sustaining a 
broken hip. Reversing a judgment for de- 
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fendant and remanding the cause, the court 
concluded that there was evidence showing 
that the high weeds growing along the 
border and the vine extending over the side- 
walk narrowed the safe way of travel and 
tended to detract plaintiff's attention, mo- 
mentarily causing her to encounter and step 
on the broken portion of the walk. These 
inferences presented a question for jury 
decision.—Pankey v. The City of Mobile. 
Alabama Supreme Court. May 13, 1948. 
15 CCH Nec iicence Cases 1078. 

Vicker, Leigh & Thornton, 812 Merchants Na- 
tional Bank Building, Mobile, Alabama, for Ap- 
pellant. 


Harry Seale, 505 First National Bank Build- 
ing, Mobile, Alabama, for Appellee. 


TENANT'S VISITOR FALLS 
ON STAIR TREAD 


(KENTUCKY) 
@ Lessor’s liability 





On leave from Navy service, plaintiff 
visited his father, who was a second floor 
tenant in defendant’s building. As plaintiff 
stepped on the third tread from the bottom 
of the stairway, a portion of the step gave 
way, and he fell to the floor level. The trial 
court sustained defendant’s motion for a 
peremptory instruction on the basis that 
plaintiff was a licensee to whom the build- 
ing owner owed no duty to keep the premises 
in repair. Reversing the judgment, the court 
stated that the correct application of the 
rule was that “those on the land with the 
consent of the lessee” included business 
visitors and gratuitous licensees, but ex- 
cluded those entering in the exercise of a 
privilege which did not depend upon the 
lessee’s consent. Stairways and other com- 
mon approaches to ari apartment are pro- 
vided not only for the use of the lessee but 
also for such persons as he chooses to re- 
ceive in his apartment. The trial court erred 
in taking the case from the jury. Judgment 
for defendant was reversed and the cause 
remanded.—Dixon v. Wooton. Kentucky 
Court of Appeals. April 30, 1948. 15 CCH 
NEGLIGENCE Cases 1059. 

C. A. Noble, Hazard, Kentucky, for Appellant. 


Napier & Napier, W. E. Faulkner, Faulkner 
& Faulkner, Don A. Ward, Hazard, Kentucky, 
for Appellee. 


PATCH OF GREASE ON SHIP DECK 


(NEW YORK) 
@ Subcontractor’s employee injured 





The steamer, “William B. Giles,” was 
moored along the dock of a contractor who 
had subcontracted the work of cleaning the 
boilers and tanks. While lowering a bale 
of rags into a hold, an employee of the sub- 
contractor slipped on a patch of grease on 
the deck and fell over the coaming into the 
hold. The trial judge found that defendant 
United States had not surrendered control 
of the ship to the contractor. Reversing the 
decree for the libellant in the sum of 
$10,549.10, the court remanded the cause for 
a specific finding on how long the grease 
had been on the deck, since defendant’s 
negligence was dependent upon that factor. 
It appeared to the court that it was much 
more negligent for the libellant to select 
the greasy patch to stand in. If the trial 
judge supplied such a finding, the court 
stated that the faults would be in the pro- 
portion of one to four, and a decree would 
be entered for one-fourth of the award made. 
—Guerrini v. United States. United States 
Circuit Court of Appeals, Second Circuit. 
March 31, 1948. 15 CCH NEGLIGENCE CASES 
1065. 


Arthur M. Boal, for Appellant. 
Robert H. Kilroe, for Appellee. 


FALL DOWN 
SHIP COMPANIONWAY 


(NEW YORK) 
© Passenger injured 
Trap 


Plaintiff, who was being returned from 
the European theatre of war because of a 
diabetic condition, was a passenger on the 
S. S. Mauretania. After his evening meal 
plaintiff made his way up several decks to 
the port side of the sun deck. When plaintiff 
decided to go below, the ship was completely 
darkened as blackout regulations were in 
effect. He felt his way along the bulkhead 
until he reached what he thought was the 
same passageway he had formerly used. At 
this juncture he realized that he was wrong, 
but he fumbled around the entrance, lost his 
balance, and fell down a companionway. 
Photographs indicated that the companion- 
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way could become nothing short of a trap 
and that accidents even to careless pas- 
sengers could have been avoided by the 
small precaution of bolting the door from 
the inside, Applying the strict proportion- 
ate fault rule, the court held that plaintiff 
was entitled to only one-fourth of his dam- 
ages.—Knowlton v. Cunard White Star 
Limited. United States District Court, 
Southern District of New York. April 16, 
1948. 15 CCH NEGLIGENCE Cases 1033. 

Paul C. Matthews, Proctor, Archibald F. Mc- 
Grath, for Libellant. 


Lord, Day & Lord, Proctors, William J. Bren- 
nan, for Respondent. 


BOY DROWNED 
IN SWIMMING POOL 


(NORTH CAROLINA) 
@ Owner’s liability 


For the most part Wilson’s Creek, a 
natural watercourse, was both shallow and 
swift. It was impounded by a small dam 
near the foot of a mountain. After being 
released from this artificial pond through 
a mill-race, the waters of the creek run 
rapidly over a ledge of slippery rocks and 
suddenly broaden to form a relatively still 
and wide pool, varying in depth from a few 
inches to twelve feet. Defendants stationed 
life guards to supervise the ,bathers and 
separated the shallow and deep waters by 
ropes and floating barrels. They did not, 
however, erect or maintain any warning 
signs in the upper reaches of the pool. Ten 
feet downstream from the reef of rocks, the 
bottom dropped abruptly from extremely 
shallow water to a depth of twelve feet. 
Plaintiff's twelve-year-old decedent vanished 
in the crowd near the swimming pool. His 
body was found the next morning sub- 
merged in twelve feet of water, some ten 
feet below the reef of slippery rocks. Af- 
firming a judgment of nonsuit, the court 
declared that it could not be inferred that 
the boy was exposed to peril by any act or 
omission of defendants or their employees. 
—Hahn, Admr. v. Perkins et al. North 
Carolina Supreme Court. Filed April 7, 
1948. 15 CCH NEGLIGENCE Cases 1015. 

Williams & Whisnant, Hal B. Adams, for 
Plaintiff, Appellant. 


W. H. Strickland, J, E. Butler, for Defend- 
ants, Appellees. 


NEGLIGENT REDUCTION 
OF LEG FRACTURE 


(KENTUCKY) 


@ Physician’s malpractice 
Contributory negligence 


Plaintiff sought to recover $16,000 dam- 
ages resulting to her by reason of defend- 
ant’s alleged negligence and malpractice in 
reducing a fracture of her left leg. De- 
fendant insisted that plaintiff negligently 
failed to see him within ten days after he 
had applied a cast to the injured leg. Plain- 
tiff’s daughter and another doctor testified 
that when they communicated to defendant 
that plaintiff needed attention, he told them 
it was not necessary for him to see the 
patient or check her condition at that time. 
This testimony was denied by defendant. 
If this testimony were accepted by the jury, 
then plaintiff would not be contributorily 
negligent as a matter of law in not present- 
ing herself to defendant within ten days 
after he reduced the fracture. Judgment for 
defendant was reversed with directions that 
if the evidence for plaintiff would be the 
same on another trial, the court should not 
direct a verdict in favor of defendant at the 
conclusion of his evidence.—Merker v. Wood. 
Kentucky Court of Appeals. April 30, 1948. 
15 CCH NEGLIGENCE Cases 1055. 

Raymond C. Arny, Carl J. Richard, Louisville, 
Kentucky, for Appellant. 


Louls Seelbach, L. R. Curtis, Louisville, Ken- 
tucky, for Appellee. 


LOG THROWN 
FROM SAWMILL MACHINE 


(VIRGINIA) 


@ Invitee injured 
Instructions to jury 


Plaintiff, an assistant commissioner of 
revenue for the county, was injured while 
visiting defendants’ sawmill. As he was 
waiting to interview the foreman, a log 
which was being processed jammed and was 
thrown violently backward out of a ripsaw 
or edger machine. The testimony of de- 
fendants’ foreman -disclosed that he had 
knowledge that the machine was not oper- 
ating normally just preceding the accident. 
He observed the log catch in the saw teeth; 
he knew that this endangered the plaintiff 


WUUUNANAUOENNNAUEAAUEAOUEOPMUNGADUONOOCGUOUGAOUEOUOOONTOUOOEEHHUOONOUUGTYDENUOOGHOUEEOTEGUOUONAUOROEOOOTOONUDEOODUENGOONOHONOGUENUOOENAOUAOUEOAOOONOOOGOOUGOUOONOONENHOENOOEOAUUEOUUOENOUENOONOGOEONUOEONY OSHA UOUONNUONENEEOOYENOOOENNUA ETA UGOOOEOOUOESUOOEADEEOEEONUUOEEOT EEO AUN eOE ban eee 


NEGLIGENCE (Other than Automobile) 


PAGE 539 





ELLUM LRA ALMA TLOOG OGG 


whom he saw standing behind the machine. 
In view of the foreman’s testimony, an in- 
struction restricting the jury to the con- 
sideration of failure to warn as the only act 
of negligence on which they could base a 
verdict for plaintiff was more favorable to 
defendants than one to which they were 
entitled. Judgment for plaintiff was af- 
firmed.—Burruss, Jr., et al. v. Suddith. 
Virginia Supreme Court of Appeals. April 
28, 1948. 15 CCH NEGLIGeNcEe CAses 1051. 


STAIRWAY CONCEALED 
BY BULKHEAD 


(MASSACHUSETTS) 
e Customer injured 





After informing plaintiff of the kind of 
apples on display in the window, defend- 
ant’s clerk entered through the alleyway and 
moved toward the window, plaintiff follow- 
ing at a short distance. East of the window 
was a bulkhead, and beyond the bulkhead, 
constituting one side of the alleyway, was an 
extended arm of sheathing. The arm ex- 
tended three to four feet beyond the landing 
step of a flight of stairs which led to the 
cellar; there were no signs or barriers. 
Plaintiff was not told that there was an open 
staircase leading into the bulkhead. Turn- 
ing to his left, plaintiff fell backward down 
the stairs. Whether the invitation to plain- 
tiff extended to the part of the store, and 
whether defendant used due care to warn 
its patrons of any dangers that might arise 
from use of the premises, which were not 
known to them, were questions of fact for 
the jury. The exceptions to the denial of 
defendant’s motion for a directed verdict 
were overruled, and judgment for plaintiff 
was affirmed—Coates v. First National 
Stores, Inc. Massachusetts Supreme Judicial 
Court. April 1, 1948. ° 15 CCH NEGLIGENCE 
Cases 1034. 


J. J. Sullivan, J. A. Parrish, for Defendant. 
H. F. Hathaway, for Plaintiff. 


CAN OF ANTI-FREEZE EXPLODES 


(GEORGIA) 
e@ Child burned 


When plaintiff's husband purchased de- 
fendant’s home, it was agreed that prior to 
the date of taking possession he could go 


upon the property to clean off the rubbish, 
weeds, grass and other waste in the back 
yard. Plaintiff and his son were cleaning 
and burning the growth when a can of anti- 
freeze, which defendant had thrown in the 
yard, ignited. The can exploded, severely 
burning plaintiff's son, who died nine weeks 
later as a result of his injuries. In exercis- 
ing his contractual right to go upon the 
premises to clean the yard, plaintiff’s hus- 
band had the incidental right to take his 
child along to help him. It followed that 
the child, like his father, was lawfully on 
the premises and was neither a gratuitous 
invitee nor a mere licensee. The petition 
stated a cause of action, and the trial court 
did not err in overruling the demurrer.— 
Kelley v. Black. Georgia Supreme Court. 
April 17, 1948. 15 CCH NEGLIGENCE Cases 
1036. 

J. Ralph McClelland, Jr., George & John L. 
Westmoreland, Atlanta, Georgia, for Appellant. 


J. C. Bowden, A. G. Smith, Atlanta, Georgia, 
for Appellee. 


TENANT FALLS DOWN 
DARK STAIRWAY 


(OHIO) 
@ Landlord’s liability 


Plaintiff, a tenant in defendants’ apart- 
ment for sixteen months, fell down the stai:- 
way in the darkness. He alleged that 
defendants were negligent in failing to light 
the stairway properly as required by Sec- 
tions 1710 and 1580 of the Building Code; 
that defendant refused to provide light on 
the stairway though requested to do so by 
plaintiff; and that defendant had failed to 
restore lighting within a reasonable time 
after having knowledge of the lack of light. 
Plaintiff was not lured into the darkness by 
any act of defendants. He proceeded with 
full knowledge of the circumstances. Con- 
sequently, his misfortune was the result of 
his own action. The trial court did not err 
in sustaining defendant’s motion for an in- 
structed verdict at the close of plaintiff's 
evidence.—Streeton v. Roehm et al. Ohio 
Court of Appeals, First Appellate District. 
April 19, 1948. 15 CCH NEGLIGENCE CASES 
1017. 


Armstrong, Englender & Jansen, for Plaintiff, 
Appellant. 

Albert Spievack, Robert G. McIntosh, for De- 
fendants, Appellees. 
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STUDENT FALLS ON RAMP 


(CALIFORNIA) 
e Contributory negligence 


While going down a ramp between the 
two floors of the high school which he at- 
tended, the sixteen-year-old plaintiff fell due 
to the fact that a portion of a nonslip cork 
carpet had worn off, leaving the ramp in a 
slippery condition. The superintendent of 
buildings and grounds admitted that he had 
known of the condition for a year and that 
it needed correction in order to prevent 
people from slipping. The trial court granted 
defendant’s motion for nonsuit on the ground 
that plaintiff was guilty of contributory 
negligence as a matter of law. Reversing, 
the higher court declared that it could not 
be said as a matter of law that plaintiff's 
abstraction concerning choir practice or for- 
getfulness due to hailing a school chum sud- 
denly was not an instinctive reaction or act 
of sudden impulse or that it was out of 
character for the ordinary schoolboy of his 
age and experience.—Andre, etc., et al. v. 
Allyn et al., etc. California District Court 
of Appeal, First District, Division One. 
March 15, 1948. 15 CCH NEGLIGENCE CASEs 
1022. 

Nathan G. Gray, J. Adrian Palmquist, Palm- 
quist & Hanlan, for Appellants. 

Hagar, Crosby & Crosby, for Respondents. 


PATRON KNOCKED DOWN 
ON BALCONY STEPS 





(RHODE ISLAND) 
© Sufficiency of petition 


While plaintiff, a patron in ‘defendant’s 
amusement house, was proceeding down the 
balcony steps to procure a seat which had 
just been vacated, she was knocked down 
by the rush of other patrons for seats. As 
a result of this she was bruised and sustained 
a severe nervous shock. The declaration al- 
leged negligence on the part of defendant 
in failing to provide a sufficient number of 
attendants properly placed to supervise the 
patrons. Defendant demurred, averring that 
it was not chargeable with the failure to 


anticipate acts which plaintiff set forth in 
the declaration and that it was not obligated 
to provide attendants to act as plaintiff al- 
leged. Concluding that the trial court did 
not err in sustaining defendant’s demurrer 
to the declaration as vague, indefinite and 
uncertain, the court declared that plaintiff 
failed to particularize the locus of her acci- 
dent and failed to plead facts tending to 
impose liability upon defendant.—Burns et 
al. v. Elsa Amusement Company. Rhode 
Island Supreme Court. April 26, 1948. 15 
CCH NEG iicENce Cases 1023. 

Harry J. Smith, Irving I. Zimmerman, Woon- 
socket, Rhode Island, for Plaintiffs. 


Francis V. Reynolds, Providence, Rhode Island, 
for Defendant. 


STATE'S LIABILITY 
FOR TORT OF PRISONER 


(WEST VIRGINIA) 


@ Negligence of prison officials 
Moral obligation of state 





Chambers, an inmate of the West Virginia 
Medium Security Prison, was serving a 
sentence of life imprisonment for murder. 
Unaccompanied and unobserved, he left the 
prison one morning, went to the Ward farm, 
entered the barn where seventy-three-year- 
old Lucy Ward was milking a cow, and after 
raping her, murdered her with a knife. He 
then returned to prison, where his absence 
was not known to the authorities. Shortly 
after the murder a committee investigated 
prison conditions and found that prisoners 
were allowed to leave the prison at will, un- 
accompanied by any guards, and that there 
was neither proper discipline nor adequate 
supervision of the prisoners. The adminis- 
trator of the estate of Lucy Ward sought a 
writ of mandamus to compel the state auditor 
to issue a warrant for the payment of an 
appropriation made by the legislature to 
satisfy the claim for damages. The court 
awarded the writ, ruling that the state had 
a moral obligation to petitioner.—State ex 
rel. Davis Trust Company, Admr., etc. v. 
Sims, Auditor of the State of West Virginia. 
November 4, 1947. 15 CCH NEGLIGENCE 
Cases 1024. 
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